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16th September 2026 

 
Development Management  
Wiltshire Council 
Bythesea Road 
Trowbridge 
Wiltshire 
BA14 8JN 
 
 

By Planning Portal  
 

Dear Sirs, 

Submission of application for Lawful Development Certificate (Existing Use) under Section 191 of the 

Town and Country Planning Act 1990 – Red Lion, Axford, Wiltshire SN8 2HA 

DPDS Consulting Group (‘DPDS’) has been instructed by Mr Michele Giallombardo (‘the applicant’) to 

prepare and submit an application for a Lawful Development Certificate relating to the use of the Red Lion 

Public House, Axford (‘the property’) as a single dwellinghouse as the applicant’s sole residence. 

Background   

Before listing the evidence which is being submitted in support of this application, it is necessary to set out 

the complex background of this case which has led to the point of submission of this application. 

Breach alleged in Enforcement Notice 

On 11th January 2024, Wiltshire Council (‘the LPA’) served an Enforcement Notice (ref. ENF/2022/00126) 

on the applicant. The following breach of planning control was alleged by the Notice: 

“Without planning permission, the material change of use of the Land, consisting of the residential use 

of the public house unconnected to the use of the Red Lion as a public house”. 

Ground (d) appeal 

On behalf of the applicant, DPDS lodged an appeal (ref. APP/Y3940/C/24/3357357) against the 

Enforcement Notice, this included an appeal under ‘Ground (d)’ which is “That, at the time the 

enforcement notice was issued, it was too late to take enforcement action against the matters stated in 

the notice”. 

The appeal under Ground (d) was based on the applicant’s confirmation that the Red Lion has been used 

as a single residential dwelling continuously since the applicant purchased the property in December 2018. 

The applicant’s elderly mother has also been living with him on occasion.   
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The nature of the residential use includes, but is not limited to: 

• Bedrooms – existing bedrooms on the first floor have been used continuously by the applicant as 

well as his mother and family visitors. 

• Bathrooms – existing bathrooms on the first floor have been used continuously by the applicant as 

well as his mother and family visitors.  

• Kitchen – the existing Pub Kitchen is functional and used by the applicant for cooking family meals.  

• Dining Room – the existing Pub Dining Room is used for access to the Pub Kitchen.  

• ‘Landlord’s Sitting Room’ – the northernmost room on the Ground Floor has been used by the 

applicant as a Living/Breakfast Room. The applicant also enhanced the kitchenette facilities in this 

room in early 2020 to reduce reliance on use of the Pub Kitchen in light of impending Covid 

lockdowns. Cooking activity has since returned to the main kitchen, and this room is currently used 

as domestic storage space as shown on the Existing Floorplan. 

• ‘Pub Sitting Room/Public Bar Area’ – this area is used as living space and hobby space by the 

applicant. The applicant has placed his piano, drumkit and hi-fi system in this room. Some elements 

of the public bar have been removed only where there has been evidence of timber rot and some 

broken/worn out dining furniture has been removed.  

• WCs – the existing ground floor WCs remain unaltered and are used by the applicant, his family and 

visitors in conjunction with use of the ground floor of the property as living space.  

• Pub Entrance – the pub entrance remains unaltered and is used by visitors to the property and 

delivery drivers, as it is closest to the car park and the first visible entrance for the property when 

one enters the site through the main gates.  

• Car Park – the applicant has used the pub car park as a driveway for parking his vehicle and those 

of visitors to his residence.  

• Domestic storage – the existing loft rooms and outbuildings have been used by the applicant for 

storage associated with his residential use of the property. 

The applicant, together with two other individuals, has sworn a statutory declaration to this effect and is 

also able to support this with further evidence relating to his residence at the Red Lion including Council 

Tax bills dating from December 2018, bank statements dating from December 2018 and a letter from the 

local GP Surgery confirming registration from January 2019.  

The applicant’s residential use of the Red Lion continued during the marketing period of the Red Lion 

(discussed in the Statutory Declaration), whilst being mindful that the property was being marketed to 

prospective purchasers as a public house. 

The applicant’s residential use of the property is also corroborated by a number of anecdotal public 

comments made on the applicant’s planning application (ref. PL/2024/10122) for the change of use of the 

Red Lion into a residential dwelling. A planning application of this nature was actually invited by Wiltshire 

Council in the covering letter which accompanied the Enforcement Notice (see Enclosure 4) and was the 

reason for the 12-month lead-in time given by the Council for the Enforcement Notice to take effect.  

For the avoidance of doubt, the timeline of correspondence received by the applicant from the LPA related 

to alleged breaches of planning control and subsequent enforcement action is set out below: 
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• 24th February 2022 – Informal letter from Enforcement Officer regarding a site visit (see Enclosure 

1)  

• 16th March 2022 – Informal letter from Enforcement Officer regarding a site visit (see Enclosure 2)  

• 29th June 2023 – Planning Contravention Notice (see Enclosure 3)  

• 11th January 2024 – Enforcement Notice (see Enclosure 4) 

It is recognised that the Levelling Up and Regeneration Act (LURA) removed the four-year time limit for 

bringing enforcement action against changes of use to a single dwelling-house. In this case, however, the 

change of use was ongoing prior to 25th April 2024 (the date on which the provisions of the LURA came into 

force) and therefore the application is being made on the basis of (at least) 4 continuous years of residential 

use of the Red Lion prior to 25th April 2024 – as well as subsequent continued (i.e. unbroken) residential 

use of the property up to the present date. 

At the time the Enforcement Notice was served, Section 171B of the Town and Country Planning Act 1990 

stated that “Where there has been a breach of planning control consisting in the change of use of any 

building to use as a single dwellinghouse, no enforcement action may be taken after the end of the period 

of four years beginning with the date of the breach”. 

As per the information provided above, the date on which the alleged breach began was 20th December 

2018 – the date from which Wiltshire Council began charging the applicant Council Tax. The date on which 

the LPA took formal enforcement action, i.e. the serving of the Planning Contravention Notice, was 29th 

June 2023 – some 4 years and 6 months later. The Enforcement Notice itself followed on 11th January 2024 

– over 5 years after the alleged breach began. During this entire period, the applicant had been residing at 

the Red Lion continuously (unbroken) as his sole residence. This is demonstrated by Council Tax bills in the 

applicant’s name. 

Therefore, in accordance with Section 171B, at the time both the Planning Contravention Notice (29th June 

2023) and Enforcement Notice (11th January 2024) were served, the LPA had carried out formal 

enforcement proceedings too late, and the continued use of the Red Lion as a single residential dwelling 

and sole residence of the applicant was lawful as of 20th December 2022 – 4 years from when the alleged 

breach began as documented by Wiltshire Council’s Council Tax records. 

Planning Inspector’s response to Ground (d) appeal 

The Planning Inspector appointed to determine the Enforcement Appeal (ref. APP/Y3940/C/24/3357357) 

visited the property on 19th May 2026.  

On 10th June 2026, following the site visit, the Inspector wrote to both the applicant and the LPA with a 

note (see Enclosure 5) which stated that they were “…concerned that the breach of planning control may 

not be correctly described in the Notice…” and that “…the allegation might more accurately be described 

as a material change of use to single dwelling house…”. 

The note when on to request both parties to “…consider whether the Notice should, and could be 

corrected to allege a material change of use to a single dwelling house, without causing injustice to either 

party…” and invited comments from both parties. 
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On behalf of the applicant, DPDS responded to the Inspector’s Note on 22nd June 2026 confirming that they 

did not object or feel any injustice caused by the proposed correction to the Enforcement Notice, subject 

to all grounds of the enforcement appeal (together with the co-joined planning appeal) still being 

determined on their own merits. 

DPDS did not receive sight of any response from the LPA to the Inspector’s Note, however the subsequent 

appeal decision (see Enclosure 6) at paragraph 9 references that “it is clear from its primary evidence and 

response to my Note that the Council do not believe that the allegation should be corrected in this way”. 

The Enforcement Notice was therefore not corrected by the Inspector but instead quashed as, per 

paragraph 13 of the appeal decision, the Notice “…does not specify with sufficient clarity what the alleged 

breach of planning control is…” meaning that “The notice is invalid…”.  

Notwithstanding this outcome, the appeal decision does make several references to what the Inspector 

observed at their site visit which led them to propose to correct the Enforcement Notice to allege a material 

change of use to a single dwelling house. These references are as follows:  

“…The Land appears to have long been, and still is, in a single unit of occupation with any use of the 

residential area having been by the landlord of the public house. Direct passage between the areas is 

available and easy…”. (Paragraph 2) 

“…At the time of my visit…The main public house kitchen was in an active domestic use alongside the 

adjoining former pub dining room, as was a former pub lounge/bar area adjacent to the landlord’s 

accommodation...” (Paragraph 3) 

“The appellant has interpreted the alleged breach of planning control to be a material change of use to 

a single dwelling house…Based upon the evidence and my observations at the site visit that residential 

uses had spread into parts of the public house, that appears to also be a reflection of what is occurring…”. 

(Paragraph 6) 

Paragraph 11 of the appeal decision makes reference to an alternative allegation suggested by the LPA in 

response to the Inspector’s Note, relating to ‘material change of use of the public house’s internal ancillary 

residential accommodation to an independent dwelling’, however the Inspector confirms that “given what 

I observed, I am not convinced that this is an accurate description of what has happened”. 

In our view, these references in the appeal decision provide a clear indication that, had the LPA also agreed 

to the Inspector’s proposed correction of the Enforcement Notice, the applicant’s appeal under Ground (d) 

would have been allowed. It is on this basis that this subsequent application for a Lawful Development 

Certificate is being submitted.  

It appears that the LPA are of a similar view as, on 23rd July 2026, the Planning Enforcement Officer wrote 

to DPDS via email (see Enclosure 7) asking for confirmation “…as to whether your client is considering 

submitting a Certificate of Lawful Use application for consideration showing that the property has been  

 

Cont/d… 



 

Page 5 
17th September 2026 
 
Development Management 
Wiltshire Council 
 
in continuous use as a single dwelling for a 4 year period and that such use has not been superseded by 

a material change or use or in any other way”. 

Supporting Evidence and Plans 

This application is supported by the following evidence which demonstrates the applicant’s continued 

residence at the Red Lion from December 2018:  

• Statutory Declaration by applicant with enclosure (Council Tax bill from December 2018) 

• Applicant’s bank statements (selection from 2018-2026) 

• Local GP Surgery letter confirming applicant’s registration from January 2019 

• Statutory Declaration by F Bussi 

• Statutory Declaration by L Bussi 

The following plans also accompany this application as required by Wiltshire Council’s validation checklist: 

• Location Plan 

• Existing Site Plan  

• Existing Floor Plans 

• Existing Elevations 

Concluding Remarks 

We trust that this statement clearly sets out the facts and supporting evidence in respect of the use of the 

Red Lion as a single residential dwellinghouse for a continuous period in excess of 4 years prior to the point 

of any formal enforcement action and also prior to the provisions of the LURA coming into effect. It is 

therefore expected that a Lawful Development Certificate will be GRANTED without delay. 

Yours sincerely 

Vickesh Rathod BSc (Hons), MSc, MRTPI 
Principal Planner 
DPDS Ltd part of DPDS Consulting Group  

Enclosures:  
1) Informal LPA letter regarding a site visit (24th February 2022)  

2) Informal LPA letter regarding a site visit (16th March 2022)  

3) Planning Contravention Notice (29th June 2023)  

4) Covering Letter and Enforcement Notice ref. ENF/2022/00126 (11th January 2024) 

5) Inspector’s Note to Appellant and LPA (10th June 2026) 

6) Appeal Decision ref. APP/Y3940/C/24/3357357 and APP/Y3940/W/25/3362810 (29th June 2026) 

7) Email from Enforcement Officer to DPDS (23rd July 2026) 

 

































 

 

Ref: ENF/2022/00126 
IMPORTANT 

 

THIS COMMUNICATION AFFECTS YOUR PROPERTY 
 

TOWN & COUNTRY PLANNING ACT 1990 
[As amended by the Planning & Compensation Act 1991] 

 

ENFORCEMENT NOTICE-
MATERIAL CHANGE OF USE. 

ISSUED BY: Wiltshire Council (‘the Council’) 
 

1. THIS NOTICE is issued by the Council because it appears to them that there has 
been a breach of planning control, within paragraph (a) of section 171A(1) of the 
above Act, at the land described below. They consider that it is expedient to issue 
this notice, having regard to the provisions of the development plan and to other 
material planning considerations. The Annex at the end of the notice and the 
enclosures to which it refers contain important additional 
information.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                     

 
2.   THE LAND TO WHICH THIS NOTICE RELATES 
 

Land at the Red Lion, Axford, Marlborough, Wiltshire SN8 2EZ, shown edged red 
on the attached plan (The Land).  

 
3. THE MATTERS WHICH APPEAR TO CONSTITUTE THE BREACH OF 

PLANNING CONTROL 
 
 Without planning permission, the material change of use of the Land, consisting of 

the residential use of the public house unconnected to the use of the Red Lion as a 
public house.  

 
4. REASONS FOR ISSUING THIS NOTICE    

 
a) The Land lies outside of any defined settlement development boundary and is 

therefore contrary to Core Policies 1, 2, 14, 60 and 61 of the Wiltshire Core Strategy 
(adopted January 2015) as well as the sustainable development objectives of  
National Planning Policy Framework (2023) 
 

b) Core Policy 49 of the Wiltshire Core Strategy (adopted January 2015) and 
paragraphs 88(d), 97 (c & d) of the National Planning Policy Framework (2023). in 
that the development results in the loss of a community facility, namely its use as a 
public house. 
 

c) The Council do not consider that planning permission should be given, because 
planning conditions could not overcome these objections to the development. 
 

 
 
 

 
 



 

 

5.   WHAT YOU ARE REQUIRED TO DO 
 

a) Permanently cease the use of the Red Lion public house for all residential 
purposes other than for purposes ancillary to the primary use of the 
premises as a public house. 
 

b) Remove from the Land all residential items and paraphernalia ancillary to 
the unauthorised use of the Land.  

 
 
6.  TIME FOR COMPLIANCE 
 
 6 months from the date this Notice takes effect. 
 
 
7. WHEN THIS NOTICE TAKES EFFECT 
 
 This notice takes effect on the 31st December 2024 unless an appeal is made 

against it beforehand. 
 
 
Dated: 11th January 2024. 
 
Signed: 

 
Mr. S Williams 
on behalf of Wiltshire Council 
 
 
A copy of this Enforcement Notice has been served on: 
 
Owner/Occupier or any other person with a legal interest in the land at; 
 
The Red Lion Public House, Axford, Marlborough, Wiltshire, SN8 2HA.  
 
Mr. Michelle Giallombardo, The Red Lion Public House, Axford, Marlborough, Wiltshire, 
SN8 2HA.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

 
ANNEX 

 

THIS IS IMPORTANT 
 

YOUR RIGHT OF APPEAL 
 

You can appeal against this notice to the Planning Inspectorate on-line at the Planning 
Casework Service area of the Planning Portal (www.planningportal.gov.uk/pcs).  
An appeal can also be made after getting enforcement appeal forms either by phoning the 
Planning Portal on 0117 372 6372 or by emailing them at enquiries@pins.gsi.gov.uk. You 
MUST make sure that the Planning Inspectorate receive your appeal before the 
effective date on the enforcement notice.  
In exceptional circumstances you may give notice of appeal by fax at 0117-372 8782 

or letter sent to The Planning Inspectorate, CST Room 3/13, Temple Quay House, The 
Square, Temple Quay, Bristol BS1 6PN. 
. You should include:- 
• the name of the local planning authority; 
• the site address; 
• your address; and 
• the effective date of the enforcement notice. 
They must receive this before the effective date on the enforcement notice. This should 
immediately be followed by your completed appeal forms. 
 
Under section 174 of the Town and Country Planning Act 1990 (as amended) you may 
appeal on one or more of the following grounds:- 
 

Ground (a) That planning permission should be granted for what is alleged in the 
enforcement notice, or that the condition which is alleged not to have been complied with 
should be discharged. 

Ground (b) That the breach of planning control alleged in the enforcement notice has not 
occurred as a matter of fact. 

Ground (c) That there has not been a breach of planning control. 

Ground (d) That, at the time the enforcement notice was issued, it was too late to take 
enforcement action against the matters stated in the notice. 

Ground (e) The notice was not properly served on everyone with an interest in the land. 

Ground (f) That steps required to comply with the requirements of the enforcement notice 
are excessive and lesser steps would overcome the objections. 

Ground (g) The time given to comply with the notice is too short. 

  
Not all of these grounds may be relevant to you. 
 
If you appeal under Ground (a) of Section 174(2) of the Town and Country Planning Act 
1990 this is the equivalent of applying for planning permission for the development alleged 
in the notice and you will have to pay a fee of £1,156.00 (578.00 x2). You should pay all of 
the fee to Wiltshire Council. Joint appellants need only pay one set of fees.  
If you decide to appeal, when you submit it, you should state in writing the ground(s) on 
which you are appealing against the enforcement notice and you should state briefly the 
facts on which you intend to rely in support of each of those grounds.  If you do not do this 

http://www.planningportal.gov.uk/pcs
mailto:enquiries@pins.gsi.gov.uk


 

 

when you make your appeal the Secretary of State will send you a notice requiring you to 
do so within 14 days. 
 
 
 

IMPORTANT CHANGES TO LEGISLATION 

 
Since 6th April 2012 the only way you can ask for the planning merits of the alleged 
development to be considered by the Inspector is to make an appeal on ground (a) (which 
contains a deemed application for planning permission) and pay the fee. 
 
If you submitted a retrospective planning application after the LPA issued the enforcement 
notice, the LPA may decline to determine your application under section 70C of the Act (as 
amended). You cannot appeal against an LPA’s decision to decline to determine your 
planning application. Therefore, if the LPA does decline any retrospective application the 
only way you could ask for the planning merits of the alleged development to be considered 
is to appeal on ground (a) on your enforcement appeal and pay the fee. 
 
However, if you (or anyone else) had already submitted a retrospective planning application 
to the LPA and they issued the enforcement notice before the time to decide the application 
had expired, no-one can appeal against the enforcement notice on ground (a). Although the 
applicant could pursue a planning appeal if the LPA refuse or fail to determine the planning 
application. This is specified at section 174 (2A)(b) of the Act (as amended). 
 
 
 

WHAT HAPPENS IF YOU DO NOT APPEAL 
 

If you do not appeal against this enforcement notice, it will take effect on the date specified 
in paragraph 7 of the notice and you must then ensure that the required steps for 
complying with it, for which you may be held responsible, are taken within the period 
specified in paragraph 6 of the notice. Failure to comply with an enforcement notice which 
has taken effect can result in prosecution and/or remedial action by the Council. 
 
 
 
 
 
 
 
 
 
 

 
 

 
 



 

 

 

 

 
 

 

CST Room 3/13      Direct Line 0303-444 5000 

Temple Quay House 

2 The Square Fax No        0117-372 8782 

Temple Quay 

Bristol BS1 6PN 
 
 
 
 
 

THIS IS IMPORTANT 
 

 
 

If you want to appeal against this enforcement notice 

you can do it:- 
 

 

•  on-line at the Planning Casework Service area of the 
Planning Portal (www.planningportal.gov.uk/pcs); or 

 

 

•  by getting enforcement appeal forms by phoning 
us on 0303 444 5000 or by emailing us at 
enquiries@pins.gsi.gov.uk 

 

 

You MUST make sure that we receive your appeal 
before the effective date on the enforcement 

notice. 
 

 

In exceptional circumstances you may give notice 
of appeal by fax or letter. You should include:- 

•  the name of the local planning authority; 

•  the site address; 

•  your address; and 

•  the effective date of the enforcement notice. 
 

 

We MUST receive this before the effective date on the 

enforcement notice. This should immediately be 
followed by your completed appeal forms. 

 

http://www.planningportal.gov.uk/pcs
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Inspector’s Note 

M Bale BA (Hons) MA MRTPI 

Date: 10 June 2026  

 
Appeal A Ref: APP/Y3940/C/24/3357357 
Red Lion, Axford, Marlborough, Wiltshire SN8 2HA  
 
• The appeal is made under section 174 of the Town and Country Planning Act 1990 (as amended).  

• The appeal is made by Mr Michele Giallombardo against an enforcement notice issued by Wiltshire 
Council. 

 

1. I visited the site on 19 May 2026. This Note is prepared without prejudice to 
consideration of the grounds of appeal or the outcome of the appeal.  

2. The enforcement notice (“the Notice”) identifies the land to which it relates (“the 
Land”) as including all of the buildings that provided the licenced public house 
premises, landlord’s accommodation, associated garage/store type structures and 
adjoining garden/car park land. While there are separate accesses, and the door 
between the public house and landlord’s accommodation can be closed, the Land 
appears to be a single planning unit.  

3. The breach of planning control alleged is the material change of use of the Land, 
consisting of the residential use of the public house unconnected to the use of the 
Red Lion as a public house. A change of use of land can only be development if it 
is material when considered in respect of the planning unit as a whole.  

4. I am concerned that the breach of planning control may not be correctly described 
in the Notice. Expressed in this way, it appears that the allegation may not fully 
consider the implications of any change of use on the planning unit as a whole. 
Indeed, the Council appears to be of the view that it is the closure (or non-
operation) of the public house that has caused the landlord’s accommodation to be 
occupied in the way alleged.  

5. In considering the planning unit as a whole, it would appear that the cessation of a 
primary use would result in a (potentially material) change of use away from the 
public house use to a residential use. Rather than the accommodation being 
occupied in a manner ‘unconnected with’ the public house, what would have 
happened in this scenario would be that the only remaining use would be 
residential. That would appear to apply whether the use of the Land was as a 
public house with incidental residential accommodation, or a mixed use of public 
house and residential.  

6. Therefore, the allegation might more accurately be described as a material change 
of use to single dwelling house.   

7. Whether that has or has not occurred, or is a breach of planning control is a matter 
to be considered through the grounds of appeal. However, before determining the 
appeal, I have a duty to put the Notice in order. I have powers to correct any 
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misdescription or defect in the Notice, provided that no injustice would arise to 
either the appellant or the Council.  

8. While noting the parties’ submissions already made about what is or is not alleged, 
the parties are requested to consider whether the Notice should, and could be 
corrected to allege a material change of use to a single dwelling house, without 
causing injustice to either party. A consequential change would be required to the 
requirements to cease the use as a single dwelling house.  

9. If you wish to make any comments in response the specific request about 
correcting the allegation, or in respect of the contents of this Note generally, they 
are required within the next 5 working days.  

10. Thank you for your attention to this matter.  

M Bale  

INSPECTOR 

https://www.gov.uk/planning-inspectorate
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Appeal Decisions  
Site visit made on 19 May 2026  
by M Bale BA (Hons) MA MRTPI 

an Inspector appointed by the Secretary of State  

Decision date: 29th June 2026 

 
Appeal A Ref: APP/Y3940/C/24/3357357 
Red Lion, Axford, Marlborough, Wiltshire SN8 2HA  
• The appeal is made under section 174 of the Town and Country Planning Act 1990 (as amended).  

• The appeal is made by Mr Michele Giallombardo against an enforcement notice issued by Wiltshire 
Council. 

• The notice was issued on 11 January 2024.  

• The breach of planning control as alleged in the notice is: Without planning permission, the material 
change of use of the Land, consisting of the residential use of the public house unconnected to the 
use of the Red Lion as a public house. 

• The requirements of the notice are to: 
a) Permanently cease the use of the Red Lion public house for all residential purposes other than 

for purposes ancillary to the primary use of the premises as a public house. 
b) Remove from the Land all residential items and paraphernalia ancillary to the unauthorised use 

of the Land.  

• The period for compliance with the requirements is: 6 months from the date the Notice takes effect.  

• The appeal is proceeding on the grounds set out in section 174(2)(b), (c), (d), (f) and (g) of the Town 
and Country Planning Act 1990 (as amended). 

Summary Decision: The enforcement notice is quashed.  

 
Appeal B Ref: APP/Y3940/W/25/3362810 
Red Lion, Axford, Marlborough, Wiltshire SN8 2HA 
• The appeal is made under section 78 of the Town and Country Planning Act 1990 (as amended) 

against a refusal to grant planning permission. 

• The appeal is made by Mr Michele Giallombardo against the decision of Wiltshire Council. 

• The application Ref is PL/2024/10122. 

• The development proposed is the change of use of public house (including existing residential 
accommodation, car park and garden) to a single residential dwelling. 

Summary Decision: The appeal is dismissed.  

The enforcement notice subject to Appeal A 

1. The enforcement notice (“the Notice”) identifies the land to which it relates (“the 
Land”) as including all of the buildings that provided the licenced public house 
premises, landlord’s accommodation, associated garage/store type structures and 
adjoining garden/car park land.  

2. The landlord’s accommodation can be accessed separately and closed off from 
the public house by a single door. However, while that could facilitate entirely 
separate residential accommodation, and it may have once been entirely separate, 
there is no substantive evidence that it has actually been used as a separate entity 
in the past. The Land appears to have long been, and still is, in a single unit of 
occupation with any use of the residential area having been by the landlord of the 
public house. Direct passage between the areas is available and easy.  

https://www.gov.uk/planning-inspectorate
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3. The landlord’s accommodation is generous, with numerous bedrooms or storage 
areas over the upper floors, and a separate ground floor space that could be used 
for cooking, dining and living. It could be accessed via a separate external 
entrance to the public house. At the time of my visit, though, the ground floor room 
only appeared to be in use for storage. The main public house kitchen was in an 
active domestic use alongside the adjoining former pub dining room, as was a 
former pub lounge/bar area adjacent to the landlord’s accommodation. 

4. The internal link, while only a single door, provides connectivity between the 
spaces. However, the connectivity and seemingly historic single unit of occupation 
makes it probable that the whole of the Land is a single planning unit. From that 
starting point, it is possible that it is in either a single primary public house use with 
the landlord’s accommodation incidental to that, or a mixed use with two primary 
uses.  

5. The breach of planning control alleged is the material change of use of the Land, 
consisting of the residential use of the public house unconnected to the use of the 
Red Lion as a public house. Whether or not an enforcement notice targets all, part 
of, or more than a planning unit, development, and so any breach of planning 
control, within the meaning of the Town and Country Planning Act 1990 (as 
amended) (“the 1990 Act”), would only have occurred if there had been a material 
change of use across the planning unit as a whole.  

6. The appellant has interpreted the alleged breach of planning control to be a 
material change of use to a single dwelling house. That is a reasonable 
interpretation, given that the allegation clearly refers to the Land as a whole, and 
alleges the ‘residential use of the public house’. It also appears to be the logical 
use arising from the alleged breach as drafted – i.e. the residential use of the 
public house unconnected with the use of the Red Lion as a public house, given 
that the public house use is not actually occurring. Based upon the evidence and 
my observations at the site visit that residential uses had spread into parts of the 
public house, that appears to also be a reflection of what is occurring. The Council, 
however, contends that this is not the allegation.   

7. An enforcement notice must inform the recipient with reasonable certainty what 
they have done and what must be done to remedy it. The difference in opinion is a 
clear indication that the allegation is not clear. Before determining the appeal, I 
have a duty to put the Notice in order. I have powers to correct any misdescription 
or defect in the Notice, provided that no injustice would arise to either the appellant 
or the Council. If there has been a material change of use, then any correction 
should specify what the new use is. 

8. In a Note to the main parties (“my Note”), I set out my concerns with the allegation 
as drafted. For the above reasons, I suggested that the breach of planning control 
might properly be described as the material change of use of the Land to a single 
dwellinghouse.   

9. Correcting the Notice in that way would not cause injustice to the appellant as they 
have made their case on the understanding that this is what is alleged. However, it 
is clear from its primary evidence and response to my Note that the Council do not 
believe that the allegation should be corrected in this way.  

10. Indeed, without prejudice to any assessment of the grounds of appeal, I note that 
the Council’s position on ground (d) was and remains that the use must have 
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continued for 10 years before it was too late to take enforcement action. Even if 
the original alleged breach could be interpreted as implying a use as a single 
dwelling house, that is not the Council’s position and it has not made a case in 
respect of a 4 year period that would very clearly apply if the Notice were 
corrected. Therefore, I am unable to make the necessary correction to the Notice 
without causing injustice to the Council.  

11. In response to my Note, the Council suggested an alternative allegation, being a 
material change of use of the public house’s internal ancillary residential 
accommodation to an independent dwelling. The Council indicated that if amended 
in this way, no injustice would arise. However, given what I observed, I am not 
convinced that this is an accurate description of what has happened.  

12. Moreover, correcting the Notice in this way would introduce a different alleged 
breach of planning control because it would relate to only part of the building, not 
all of it. Not only has the appellant not had opportunity to make a case in response 
to that, leading to potential for injustice, it is questionable whether it would actually 
target the matter that the Council is concerned about – i.e. the residential use of 
the public house. Both parties could, therefore, suffer injustice if the Notice were 
corrected as suggested by the Council.   

13. I, therefore, conclude that the Notice does not specify with sufficient clarity what 
the alleged breach of planning control is. It is not open to me to correct the error in 
accordance with my powers under section 176(1)(a) of the 1990 Act since injustice 
would be caused were I to do so. The Notice is invalid and will be quashed. In this 
scenario, Appeal A on the grounds set out in Section 174(2) of the 1990 Act does 
not fall to be considered. While this does not give the appellant any clear guidance 
as to how the appeal might have been decided, it would be inappropriate to apply 
the arguments put to an invalid enforcement notice, or to a hypothetically corrected 
one.  

Appeal B 

14. Appeal B is against the refusal of planning permission for the use of the Land as a 
single residential dwelling. The main issue is whether the loss of the community 
facility has been justified.  

15. The site is located within the small settlement of Axford. Core Policy 49 of the 
Wiltshire Core Strategy 2015 seeks to protect rural services and community 
facilities such as public houses. Where it is contended that the use is not viable 
and a change of use away from a community facility is proposed, the policy 
requires comprehensive marketing of the property, with 8 specific requirements to 
be met. The Council’s officer report argues that 4 of the 8 criteria have not been 
met.  

16. Of these. criterion (ii) demands flexibility in marketing relating to alternative uses. 
The sales particulars that were prepared made no reference to uses other than the 
public house, but it is clear that those making enquiries to the selling agents were 
asking about a variety of uses. While most were interested in residential potential, 
there is also a record of enquiries relating to a surgery and office use. I, therefore, 
find that the marketing strategy did not in itself deter those who may have been 
interested in other uses.  
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17. Criterion (iv) is similar, requiring marketing to take account of Core Policy 49’s 
hierarchy of preferred uses. The preferred use is the existing one, which is how the 
details were prepared, and, as already noted other uses do not appear to have 
necessarily been deterred. In any case, it is not clear what other sort of community 
use the Council may expect to operate from the site while being part of a profitable 
business venture, and the local community were unable to progress to purchase 
while the Land was listed as an asset of community value, or during the appellant’s 
attempt to sell.  

18. Criterion (iii) requires marketing at an appropriate price. Examples of recent sales 
of other public houses have been provided and, while they do not include pictures 
or any other information, they demonstrate a range within which the appellant’s 
own asking price would fall. While it is unclear whether the relatively poor condition 
of some parts of the appeal site were comparable to other examples, the selling 
agents, who have experience and expertise of selling this type of property, confirm 
that they recommended the initial asking price. I have no reason to find that the 
price sought was not a reasonable one.  

19. That said, it appears that an offer was made in early 2023, that was increased 
twice. While the prospective purchaser offered below the asking price and sought 
to convert part of the property to residential, they indicated that they had a desire 
to retain the public house. The report notes that they felt considerable investment 
was required, but there is no detailed information about the reasons the offers 
were rejected. If that was purely on the basis of price, then it could indicate that the 
price being sought was not realistic, taking account of the site and its condition.  

20. It may be that a site owner should not be required to sell an asset for below its 
worth. However, there is no substantive evidence that the presence of lower offers 
may not be indication of unrealistic expectations of that worth. This is especially 
relevant in light of comments in the selling agent’s documentation from that 
prospective purchaser that they could not see justification for an increase in value 
from the appellant’s own purchase price. The marketing was also close on the 
back of the difficulties facing public houses after the Covid-19 pandemic, that may 
have affected their value, relative to pre-pandemic times.  

21. I note that a further offer was accepted shortly before the service of the Notice, but 
the unexpected death of the purchaser prevented this being completed. I have no 
particular details of the terms of that offer and whether it might have indicated that 
a future sale may have been possible if the site had not then become encumbered 
with the Notice, which would be a clear deterrent to a prospective purchaser. It has 
not, therefore, been demonstrated that criterion (iii) has been met.  

22. Criterion (vii) requires the lease of the site to be offered without restrictions that 
might prejudice the reuse as a community facility. There is no evidence that a 
leasehold has been considered. While anybody could offer such terms, proposing 
such would be a rather different prospect to the earlier criteria where potential 
buyers may see a freehold property and pursue its purchase for other uses. It has 
not been shown that a prospective leaseholder would likely make enquiries about 
a freehold property.  

23. I fully appreciate why a leasehold of the Land could be unattractive, given the 
amount of investment likely to be required to bring the building and facilities up to a 
suitable condition. Indeed, it was also reported as a contributory factor to the 
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demise of the Black Horse Public House in Winterbourne Earls that successive 
tenants were not prepared to carry out the necessary investment.  

24. Nevertheless, I note that in the Appeal A evidence, great emphasis was placed by 
the appellant on how easily the residential and commercial spaces of the building 
could be separated. Moreover, it is also stressed there that many public houses 
are run without any Landlord’s accommodation. There is no substantive evidence 
that such a course of action has been considered as a potential way to retain the 
community facility.  

25. The appellant’s intentions and planning history are also relevant here: While I have 
no fully detailed information of the case put for and comments made in response to 
a 2019 planning application to change the use of the Land from a public house to a 
restaurant, the appellant has explained that his intention was to run a restaurant 
from the building. That this would have necessitated planning permission suggests 
that it would have been a complete change of use of the building, rather than it 
sitting alongside a retained public house use, even though part of the trading 
space was a dining room that could be separated from one or both of former bar 
areas, depending on the arrangement required. It also proposed making the 
residential use a separate one.  

26. Core Policy 49, before setting out the marketing requirements, indicates that 
proposals for alternative uses alongside retaining the existing public house use 
would be supported. I understand that local residents did not react well to the 
proposal for a restaurant. However, given the change of use of the Land to a 
restaurant and separate dwelling that was proposed, it appears that it would have 
resulted in the total loss of the public house.  

27. Therefore, it does not appear that the appellant has considered a mixed use of the 
commercial space, nor – importantly for Policy 49, criterion (vii) – has an attempt 
been made to offer all or part of the commercial space to a prospective business 
tenant who may, or may not be responsible for the upkeep of the overall building – 
depending on the terms of any lease agreements.  

28. I understand why, having failed to obtain permission for the restaurant use, the 
appellant was reluctant to pursue further options at the site. In addition, whether or 
not the local community would have been receptive to an alternative proposal, it 
does appear that some renovation of the property was (and is) required, not least 
to address visible areas of damp in some of the walls. The subsequent impacts 
and then uncertainty of the Covid-19 pandemic on the hospitality industry, coupled 
with the appellant’s own personal circumstances are further reasons that explain 
why alternative business proposals have not been pursued.  

29. There is also a logic behind the arguments presented as to why a public house at 
this site might not be viable, even if the building and facilities were already in good 
condition. Historic viability does not indicate sound business prospects in the 
current economic climate and it may well be that by 2015, when there is evidence 
of insufficient demand to sell real ale, the business was already struggling. Some 
funds may have been generated through the residential development of part of the 
site, as it was at that time, but it is unclear whether there was any investment back 
into the business. In any case, the appellant has set out the extent of renovation 
required upon his purchase.  
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30. It is certainly possible that it might be difficult to restart a public house business at 
this site. In particular, Axford is small, placing a likely dependence on creating a 
‘destination’ product and this where there are established public houses in the 
larger and more accessible settlements either side of Axford. That said, the 
appellant’s stated ease with which the site could be accessed by bus might 
provide some potential draw.  

31. Nevertheless, there is no substantive evidence that a profitable business cannot 
be run at the site. I appreciate that there is no existing operational business on 
which to base such an assessment, so it would be wholly theoretical, but business 
planning can take place based upon assumptions that can then be subject to 
scrutiny. As noted above, the appellant appears to have bought the premises with 
a desire not to run the public house, and there is no evidence of a high turn-over of 
tenants (for example) that might demonstrate repeated failed attempts to run the 
business. That sets it apart from a seemingly comparable case at the Pinkuah 
Arms in Pentlow, and noted in documents associated with the Black Horse.  

32. Policy 49 is focussed on marketing, but does set out that the loss of a community 
service or facility will only be supported where it can be demonstrated that the 
site/building is no longer economically viable for an alternative community use, 
with preference to retain the existing use in the first instance. In the absence of 
any substantive evidence, I cannot place any significant weight upon future 
business prospects (or lack thereof), such that they do not indicate that there 
should be a departure from the requirements of Core Policy 49.  

33. The National Planning Policy Framework (“the Framework”) indicates that in rural 
areas, it might be necessary for business needs to be met outside settlements. It 
also suggests that groups of villages may share various services and facilities. 
Those principles might guide new development proposals, and imply that in some 
circumstances, residents might have to travel out of the settlement to use some 
facilities, but it does not follow from this that businesses should not be re-
established or supported on existing sites that once provided such services or 
facilities.  

34. I understand that the appellant is disappointed that the Council seemed reluctant 
to negotiate and discuss its concerns, especially when the appellant had been 
specifically invited to make the application. They also perceive that a more 
collaborative approach seems to have been taken at the Black Horse. 
Nevertheless, this has little to do with the merits of the case and my assessment of 
the evidence now before me.  

35. While there may well be no conflict with CS Core Policies 1 and 2, or 14 – being 
more focussed with the delivery of new development rather than protection of 
existing assets, I find that there is a conflict with CS Core Policy 49. This is due to 
a lack of evidence surrounding compliance with criteria (iii) and (vii). As the key 
policy relating to the protection of rural services and community facilities, this 
results in conflict with the development plan read as a whole.  

36. Core Policy 49 was drafted and adopted in a different economic climate. However, 
while marketing strategies may have changed, the precise approach is not 
prescribed in the policy. It has not been demonstrated that the general aims of the 
policy are inconsistent with those of the Framework, that there is any reason why 
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community facilities should not be protected where possible, or that the criteria 
cannot be sensibly applied to modern circumstances.  

37. Nevertheless, the proposal is one for housing. Given that the Council cannot 
demonstrate a 5 year supply of deliverable housing land, Framework Paragraph 
11 d) must also be considered. This indicates that the policies most important for 
determining the appeal should be deemed out of date, and that permission should 
be granted unless the adverse impacts of doing so would significantly and 
demonstrably outweigh the benefits.  

38. There is already residential accommodation at the site. Even if that can only be 
occupied in connection with the public house, the benefits in this case would be 
very small. Although the protection of community facilities are not one of the key 
policies listed in Framework Paragraph 11 d) ii, to which particular regard should 
be given, the adverse impacts resulting from the loss of a community facility, from 
a settlement where there are very few others, are substantial. Therefore, they 
significantly and demonstrably outweigh the very limited benefits in this case.  

39. I, therefore, find that the proposal conflicts with the development plan and there 
are no material considerations that indicate otherwise that planning permission 
should be granted. Accordingly, Appeal B should not succeed.   

Formal Decisions  

Appeal A 

40. The enforcement notice is quashed. 

Appeal B 

41. The appeal is dismissed.  

M Bale  

INSPECTOR 
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Vickesh Rathod

From: Jenkins, Steven
Sent: 23 July 2026 06:43
To: Vickesh Rathod
Subject: ENF/2022/00126 & PL/2024/10122 - Red Lion, Axford, Marlborough SN8 2HA - 

APP/Y3940/C/24/3357357

Follow Up Flag: Follow up
Flag Status: Completed

Dear Vickesh, 
        Further to the decision by the Planning Inspectorate to quash the Enforcement NoƟce on 29 June 2026 under the 
above reference, copy aƩached. The LPA write in regards as to whether your client is considering submiƫng a CerƟficate 
of Lawful Use applicaƟon for consideraƟon showing that the property has been in conƟnuous use as a single dwelling for 
a 4 year period and that such use has not been superseded by a material change or use or in any other way. 
ConfirmaƟon of the above would be appreciated within fourteen days form the date of this email. 
 
Regards, 
 
Steven 
 
Mr S Jenkins 
Planning Enforcement Officer 
Planning, Economy and Climate 
Tel: 
Email: 
Web: www.wiltshire.gov.uk 
Follow Wiltshire Council 
 
Sign up to Wiltshire Council's email news service 
 
Please note that I work from Mondays to Thursdays only 
 
The above is sent in confidence and should not be disclosed to any third party without the agreement of the above 
named Officer, in order to ensure that the Council's invesƟgaƟon is not prejudiced. Officers are happy to contact any 
third party direct to advise them on progress in respect of a case. 
The views expressed in this email represent an officer's opinion only, and without prejudice, and are not binding on any 
future decisions made by elected members of the Council or under powers delegated to officers. 
 
 
 
 
Wiltshire Council Disclaimer: hƩps://www.wiltshire.gov.uk/disclaimer 
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