APPLICATION FOR A CERTIFICATE OF LAWFULNESS FOR
PROPOSED USE OR DEVELOPMENT

APPLICATION REFERENCE: PL/2026/04661

APPLICATION TYPE:

Lawful development: Proposed Development

SITE ADDRESS:

Sports Centre, The Wellington Academy,
Ludgershall, Andover, SP11 9RR

DEVELOPMENT DESCRIPTION: | Refurbishment and internal alteration of the existing

sports hall to create teaching accommodation,
including a new intermediate floor, internal
classrooms and welfare facilities, with minor
external alterations and an external escape
staircase.

RECOMMENDATION:

Refuse

PROPOSAL.:

This application seeks a Certificate of Lawfulness (CLP) under Section 192 of the Town and
Country Planning Act 1990 (as amended) for a proposed refurbishment and internal alteration
of the existing sports hall to create teaching accommodation, including a new intermediate
floor, internal classrooms and welfare facilities, with minor external alterations and an external
escape staircase.
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The planning merits of the proposal are not under consideration. The only issue is whether
the proposed works constitute “permitted development” (PD) under the provisions of the Town
and Country Planning (General Permitted Development) (England) Order 2015 (as amended)
[hereafter referred to as "the GPDO"] and any other material considerations including an
assessment of relevant constraints (including planning history, any Article 4 Directions, and
planning conditions).

RELEVANT LEGISLATION AND POLICY:

The statutory framework governing CLP’s is set out in Section 192 of the Town and Country
Planning Act 1990 (as amended). This section establishes that a proposed development or
use is "lawful" if it would not constitute a breach of planning control. A CLP can be granted if
the Local Planning Authority is satisfied, on the balance of probabilities, that the proposed
development or use would not require planning permission.

The application has been assessed against the relevant criteria set out in Schedule 2, Part 7
Class M of the GPDO 2015 (as amended).

REPRESENTATIONS:

There is no legal obligation to consult third parties, including Town/Parish Councils or
neighbouring properties, for this type of application.

RELEVANT SITE HISTORY:
The application site forms part of the established Wellington Academy secondary school
campus and comprises an existing sports hall and associated educational facilities used as

part of the school's educational estate.

The site history of applications is set out below.



A review of the planning history confirms that no conditions have been imposed specifically
removing permitted development rights.

However, the sports hall approved under permission E/09/0361/WCC was subject to condition
17 (copied below) requiring the submission and approval of a Community Use Scheme,
although there is no record of the condition having been discharged.

More recently, condition 13 of permission 17/12494/DP3 (copied below) required the provision
of a Community Use Agreement relating to all sports facilities within the application site.

This condition was discharged following the submission of an updated Community Use
Agreement which has been attached in full at appendix A (relevant extracts have been
included in the site history below).

The proposed development would result in the change of use of rooms within the sports hall
building that are designated under the Community Use Agreement as indoor sports facilities
and associated ancillary facilities. Consequently, the proposals would alter the extent and

availability of facilities currently secured for community use.

Application Proposals Decision

Reference No

19/05790/DOC Approval of details reserved by a condition | Approved Date:
-—— Discharge of Conditions 11 and 12 of | 13/9/2019
17/12494/DP3 (Parking Strategy & Travel
Plan)

19/01952/DOC Approval of details reserved by a condition— | Decision - Approved
Discharge of Condition 14 of planning | Date: 13/3/2019
permission 17/12494/DP3. (Playing field)

19/00952/DOC Approval of details reserved by a condition— | Decision - Approved
Discharge of Condition 4 of planning | Date: 4/2/2019
permission  17/12494/DP3  (Ecological
Management Plan)

18/11151/DOC Approval of details reserved by a condition | Decision - Approved
— Discharge of condition 4 of planning | Date: 25/2/2019
application  17/12494/DP3  (Ecological
Management Plan)

18/10968/DOC Approval of details reserved by a condition— | Decision - Approved
Discharge of condition 13 of 17/12494/DP3 | Date: 18/1/2019
(Community use agreement of sports
facilities)

Decision:

Application No:  18/10968/DOC

Proposal: Planning Permission 17/12494/DP3: Expansion of The Wellington Academy

Secondary School - Discharge of Condition 13 — Community Use Agreement.

Site Address: The Wellington Academy, Ludgershall, Andover, Wiltshire, SP11 9RR

| write following receipt of your application on the 15™ November 2018 regarding the discharging of

condition 13 of the above planning permission.

| can confirm that the updated Community Use Agreement for the use of sports facilities at The

Wellington Academy (received 10" January 2019) is considered acceptable and satisfies condition 13.

As such, the condition is hereby discharged.

Extracts from Updated Community Use Agreement




1.2 The parties wish to enter into this agreement in order to make the Sports hall, Fitness
Suite, Weights Room, 3G, Tennis/Netball courts and Football Pitches at TWA,
available (when their use is not required by the School) from 17:00 to 22:00 each
evening Monday to Friday, 8:00 to 14:00 on Saturdays and Sundays for use by the
local community in compliance with the terms of this Agreement and Condition 13.

4. Arrangements for Community Use

TWA agrees to make the Sports Facilities available for Community Use in
accordance with the provisions of Schedule 2 to this Agreement and may also be

offered during School Core Times.
Sports Facilities Means the sports facilities identified in
Schedule 1 to this Agreement forming part of
TWA Premises
Schedule 1

The indoor sports arcas and facilities (together with any ancillary facilities [toilets,
changing rooms etc)) to be made available for Community Use shall comprise the
following (Zone 2 — Gymnasium, Zone 3 - Sports hall, Zone 4 — Fitness Suite, Zone 6
Weights Room and Zone 7 — Changing rooms: -

96 TWA shall not materially reduce the level of community access to the Sports
Facilities required by Condition 13 of the Planning Permission without the prior
written approval of the local planning authority following consultation with Sport

England.




10.  Duration of Agreement

This Agreement shall operate for so long as TWA facilities arz? provid'ed ’?n
accordance with the Planning Permission and for so long as the site remains mn
educational use. In the event TWA should cease the Parties agree to make every
effort to secure the continued operation of the Sports Facilities for Community Use.

12. No Variations

This Agreement may only be varied in writing by a document executed by all the
Parties hereto.

17/112494/DP3 Wiltshire Council R3— Expansion of The | Decision - Approve
Wellington Academy Secondary School, to | with Conditions Date:
facilitate projected growth in pupil numbers | 10/5/2018

- through the provision of a new two storey
classroom block, extension to the existing
kitchen, associated external works,
drainage, car parking, road way and other
associated works.

Condition:

13 Within 6 months of the date of this planning permission, a community use agreement
shall be prepared in consultation with Sport England and be submitted to and approved in
writing by the Local Planning Authority, and a copy of the completed approved agreement
shall be provided to the Local Planning Authority. The agreement shall apply to all sports
facilities within the site boundary and include details of pricing policy, hours of use, access
by non-educational establish users, management responsibilities and a mechanism for
review, and anything else which the Local Planning Authority in consultation with Sport
England considers necessary in order to secure the effective community use of the facilities.
The development shall not be used at any time other than in strict compliance with the
approved agreement.

Reason: To secure well managed safe community access to the sports facility/facilities, to
ensure sufficient benefit to the development of sport and to mitigate against the loss of an
area of the existing playing field.

14/05420/FUL Full planning permission Decision — Two | Approve with
storey new build stand alone classroom | Conditions Date:
block 8/9/2014




b S

plannln permlsion Decision— | Approve with
Erection of two single storey extensions Conditions Date:

4/2/2014
PROPOSED
E/09/0361/WCC Wiltshire Council R3 Decision -— Two & | Approve with
three storey new build academy for 11-18 | Conditions Date:

year olds. Refurbished sports building with | 23/7/2009
single and two storey additions. New build
three storey boarding house for 100 pupils
and support staff. Single storey building for
combined cadet force and energy
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17. Prior to the commencement of the development a Community Use Scheme shall be su
to and approved in writing by the Local Planning Authority. The scheme shall include ¢
of pricing policy, hours of use, access by non-school users, management responsibiliti¢
include a mechanism for review. The approved scheme shall be implemented upon
commencement of use of the development.

Reason: To secure well managed and safe community access to the sports facility,
ensure sufficient benefit to the development of sport and to accord with naf

policy.

K/51031/F Full planning permission Decision — Siting | Approve with
of portable building on the school site for | Conditions Date:
use as a media centre, to be used as a | 24/11/2004

radio studio for training purposes

K/74/0033 Decision -
Wiltshire Council R3 — Extension NOOBJECT Date:
11/2/1974




ASSESSMENT AND CONCLUSION:

The proposal seeks to utilise permitted development rights under Part 7 Class M of Schedule
2 of the Town and Country Planning (General Permitted Development) (England) Order 2015
(as amended).

After completing the checklist at Appendix 1 AND 2, and reviewing the detailed criteria set out
in Part 7 Class M of the GPDO, along with the submitted plans, supporting documents, and
an assessment of relevant constraints (including planning history, any Article 4 Directions, and
planning conditions), the following conclusion has been reached:

The proposed works satisfy the dimensional limitations and conditions of Part 7 Class M.
However, that does not conclude the assessment of lawfulness because the development
must also be capable of being carried out and operated without breaching any existing
planning condition.

Whilst the proposed operational development would otherwise constitute permitted
development under Schedule 2, Part 7, Class M of the GPDO, the lawfulness of the proposal
must be assessed having regard to all existing planning controls affecting the site. Condition
13 of planning permission 17/12494/DP3 requires the sports facilities within the site to be
operated at all times in strict accordance with the approved Community Use Agreement. The
submitted plans show the conversion of accommodation identified within the approved
Community Use Agreement as sports and ancillary facilities to teaching accommodation. As
a consequence, those facilities could no longer be made available for community use in
accordance with the approved Community Use Agreement. The development could therefore
not be implemented and operated in compliance with Condition 13. Accordingly, the proposal
would result in a breach of planning control and would not be lawful for the purposes of Section
192 of the Town and Country Planning Act 1990

RECOMMENDATION:
It is recommended that the Certificate of Lawfulness for Proposed Development be
REFUSED for the following reasons:

(1) The proposed development would convert accommodation identified within the approved
Community Use Agreement pursuant to Condition 13 of planning permission 17/12494/DP3
from community sports use to teaching accommodation. Condition 13 requires all sports
facilities within the site to be operated at all times in strict accordance with the approved
Community Use Agreement, which secures community access to specified indoor sports and
ancillary facilities. The proposed development would prevent those facilities from continuing
to be provided in accordance with the approved Community Use Agreement and would
therefore result in a breach of Condition 13. Accordingly, the proposal would constitute a
breach of planning control and would not be lawful within the meaning of Section 192 of the
Town and Country Planning Act 1990. A Certificate of Lawful Proposed Use or Development
cannot therefore be issued.

Schedule of Drawings:

7432-FTPT-EA-01-DR-A-08-0001-P01-Site Location Plan
7432-FTPT-EA-01-DR-A-08-0002-P01-Existing Site Plan
7432-FTPT-EA-01-DR-A-08-0010-P01-Existing Ground Floor Plan
7432-FTPT-EA-01-DR-A-08-0011-P01-Existing First Floor Plan
7432-FTPT-EA-01-DR-A-08-0012-P01-Existing Roof Plan
7432-FTPT-EA-01-DR-A-08-0020-P01-Proposed Ground Floor Plan
7432-FTPT-EA-01-DR-A-08-0021-P01-Proposed First Floor Plan
7432-FTPT-EA-01-DR-A-08-0022-P01-Proposed Roof Plan
7432-FTPT-EA-ZZ-DR-A-08-0030-P01-Existing Sections



7432-FTPT-EA-ZZ-DR-A-08-0040-P01-Proposed Sections
7432-FTPT-EA-ZZ-DR-A-08-0050-P01-Existing North and East Elevations
7432-FTPT-EA-ZZ-DR-A-08-0051-P01-Existing South and West Elevations
7432-FTPT-EA-ZZ-DR-A-08-0060-P01-Proposed South and West Elevations
7432-FTPT-EA-ZZ-DR-A-08-0061-P01-Proposed North and East Elevations



APPENDIX 1 -
Checklist for permitted development under Schedule 2 of the Town
and Country Planning (General Permitted Development) Order 2015

(as amended)

If yes is answered to any of the below questions, then planning permission will be required

for the proposal.

\Constraint

[Yes/No/N/A|[Notes

Is there an Article 4 Direction
removing PD rights for a class within||No
which the proposal falls?

Is there a condition removing PD
rights for a class within which the|No
proposal falls?

However, as explained in the report,
Condition 13 of planning permission
17/12494/DP3 requires all sports
facilities within the site to be operated at
all times in strict accordance with the
approved Community Use Agreement
and is therefore relevant to the
assessment of lawfulness. The
approved Community Use Agreement
identifies the indoor sports facilities and
associated ancillary facilities that are to
be made available for community use
and provides that the level of community
access to those facilities shall not be
materially reduced without the prior
written approval of the Local Planning
Authority following consultation with

Sport England.




APPENDIX 2 -

Checklist for extensions etc for schools, colleges, universities,
prison and hospitals under Part 7 of Schedule 2 of the Town and
Country Planning (General Permitted Development) Order 2015 (as
amended)

hospitals

Class M -

Extensions etc for schools, colleges, universities, prisons and

Yes/No

If yes answer questions below, if no, the application cannot be determined
under Class M

Criteria (M.1) — Development is not permitted if:

(a)(i)

Would the cumulative footprint of any erection, extension or alteration
carried out under Class M on or after the relevant date exceed 25% of
the cumulative footprint of the buildings as they were on the relevant
date (21st April 2021 in the case of non-open prison proposals)?

(a)(ii)

Would the cumulative footprint of any erection, extension or alteration
carried out under Class M on or after the relevant date (21 April 2021)
exceed 250 square metres?

No

(b)

In the case of a college, university, prison or hospital building, would any
part of the development be within 5 metres of a boundary of the
curtilage of the premises?

No

(ba)

In the case of a school, where any land adjacent to the site is used for a
purpose within Part C of the Schedule to the Use Classes Order
(residential purposes), would any part of the proposed development be
within 5 metres of the boundary of the curtilage of that residential land?

No

(c)

As a result of the development, would any land used as a playing field at
any time in the 5 years before development commenced, and remaining
in that use, no longer be capable of being so used?

No

(d)(i)

Where a new building would be within 10 metres of a boundary of the
curtilage, would its height exceed 5 metres?

No

(d)(ii)

In all other cases, would the height of a new building exceed 6 metres?

No

(e)(i)

Where an extension or alteration would be within 10 metres of a
boundary of the curtilage, would the height of the building as extended
or altered exceed the lesser of the height of the existing building or 5
metres?

(e)(i)

In all other cases, would the height of the building as extended or
altered exceed the height of the existing building?

No

(ea)

Would the height of any rooftop structure exceed 1.5 metres?

No

(f)

Would the development be within the curtilage of a listed building?

No



https://www.legislation.gov.uk/uksi/2015/596#commentary-key-263b22620d3b5afac0edac362844cabf
https://www.legislation.gov.uk/uksi/2015/596#commentary-key-07961fe82b0b6c6733e776bd76305eb8
https://www.legislation.gov.uk/uksi/2015/596#commentary-key-acc0ef439a46c8b7111d3fe4bddf0940

Class M — Extensions etc for schools, colleges, universities, prisons and
hospitals

Yes/No

If yes answer questions below, if no, the application cannot be determined

under Class M

Criteria (M.1) — Development is not permitted if:

(9)(0)

education?

In the case of school, college or university buildings, is the predominant
use of the existing buildings on the premises NOT for the provision of

No

Criteria (M.2) Development is permitted by Class M subject to the
following conditions:

Yes/No

(a)

Is the development within the curtilage of an existing school, college,
university, prison or hospital?

Yes

(b)

Is the development only used as part of, or for a purpose incidental to,
the use of that school, college, university, prison or hospital?

Yes

(c)

In the case of Article 2(3) land, is any new building erected
constructed using materials which have a similar external appearance
to those used for the original school, college, university, prison or
hospital buildings?

N/A

(d)

In the case of Article 2(3) land, is any extension or alteration
constructed using materials which have a similar external appearance
to those used for the building being extended or altered?

N/A

Where proposed development relates to the erection, extension or
alteration of a school building that results in an increase in the
school’s published admission number, the developer must, within a
period of six months starting with the date the development is
completed, submit to the local planning authority a travel plan for the
site

compliance



https://www.legislation.gov.uk/uksi/2015/596#commentary-key-263b22620d3b5afac0edac362844cabf
https://www.legislation.gov.uk/uksi/2015/596#commentary-key-07961fe82b0b6c6733e776bd76305eb8
https://www.legislation.gov.uk/uksi/2015/596#commentary-key-acc0ef439a46c8b7111d3fe4bddf0940

APPENDIX 3 -

The approved Community Use Agreement pursuant to Condition 13
of planning permission 17/12494/DP3
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