19 August 2026
Our Ref: LPC.6223

Wiltshire Council
County Hall
Bythesea Road
Trowbridge
Wiltshire

BA14 8JN

Dear Sir / Madam,
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Section 191 (of the Town and Country Planning Act 1990) Application:

Certificate of Lawfulness to Confirm that

Full Planning Permission PL/2026/01495 has been Lawfully Commenced

| am instructed by Mr Gregory Wilkinson to submit an application under Section 191
of the Town and Country Planning Act 1990 (as amended) for a Certificate of
Lawfulness to confirm that full planning permission PL/2026/01495 (a variation to
planning permission PL/2023/07058), which is for the erection of a single dwelling
and associated works to existing access and landscaping on Land at Clackersbrook

Farm, Bromham, Wiltshire, SN15 2JJ has been lawfully commenced.

Site Description & Planning History

The application site relates to an area of land to the south-west of Bromham which
falls within the boundary of the approved site of planning permission
PL/2026/01495. The approved site accommodates an agricultural building and
associated access track which leads from Church Hill as shown on the aerial

photograph below.

Application Site
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Original Planning Permission DEVELOPMENT
Planning permission, reference PL/2023/07058, was originally granted on the 26
February 2024 to redevelop the site by demolishing the existing agricultural building

and the erection of a dwelling on its footprint. The permitted scheme also included

works to improve the access track at its junction with Church Hill and new
landscaping. The site area, as identified in red, is shown on the approved Location

Plan, which can be seen below:
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Location Plan

The planning permission is subject to twelve conditions which comprise two pre-
commencement conditions and ten compliance conditions:

1. Compliance Condition: requiring the commencement of development prior
to 26 February 2027.

2. Compliance Condition: requiring the development to be in accordance
with approved drawings and documents as listed.

3. Compliance Condition: requiring the development to be in accordance
with the approved ecological appraisal and landscape implementation and
maintenance plan.

4. Compliance Condition: requiring replacement bat roost
features/opportunities to be installed as approved but inspected and
approved by the LPA post installation.

5. Pre-commencement Condition: requiring a scheme for the discharge of
surface water to be agreed with the LPA.

6. Pre-commencement Condition: requiring a scheme for the disposal of
sewerage to be agreed with the LPA.
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7. Compliance Condition: requiring the external materials to be installed as SO
approved. o
8. Compliance Condition: requiring the new dwelling to achieve ‘Passivhaus’
standards, and later confirmed via a certificate and approved by the LPA.
9. Compliance Condition: requiring details of any proposed external lighting
to be submitted and approved by the LPA prior to installation.
10.Compliance Condition: requiring details of the proposed entrance gates to
be submitted and approved by the LPA prior to their installation.
11.Compliance Condition: removing various permitted development rights
which sets a requirement for future applications for planning permission for
various works.
12.Compliance Condition: requiring the implementation of the approved
landscape scheme in the first planting and seeding season following the
first occupation of the dwelling.

Updated Planning Permission

A Section 73 (of the Town and Country Planning Act 1990), application, reference
PL/2026/01495, was subsequently submitted, it did not seek to amend the
development permitted but simply alter the wording of pre-commencement
conditions 5 and 6 in order to allow the commencement of the development prior to
the submission and approval of the surface water and foul waste disposal schemes
for the approved dwelling.

The application explained that the intention of the applicant was to implement the
planning permission by carrying out the access improvement works. These works
are shown on the approved Site and Site Entrance Plan (Drawing reference
SITE_1845-1-PLAN.dwg). The relevant extract is shown below:
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The purpose of first carrying out the approved access work is to ensure the improved
access is in place prior to the demolition and construction phase of the development,

C
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and to enable sufficient time to develop the detailed construction drawings and oifioni
assess the viability of the build. h

The application further explained that the access works would be carried out as
approved, however the Section 73 application was supported by the construction
details discussed with the Highway Authority, as part of the Section 184 Vehicle
Crossing Licence application.

The planning application was granted on the 18 May 2026 and the Vehicle Crossing
Licence application granted on the 01 July 2026. The updated planning permission,
reference PL/2026/01495, therefore includes 12 compliance conditions, paving the
way for the commencement of the development before the 26th February 2027 (as
required by Condition 1).

The development was commenced on the 28 July 2026 as explained in further detail
below.

Certificate of Lawfulness

Section 191 of the Town and Country Planning Act 1990 enables an application to
be submitted to the Local Planning Authority for a lawful development certificate in
order to confirm that any existing use of buildings or other land, or any operations
which have been carried out in, on, over or under land are lawful for planning
purposes.

The existing development the subject of this lawful development certificate
application is considered to be lawful because the operations have been carried out
in accordance with planning PL/2026/01495, and they constitute a “material
operation”.

Material Operation

Section 56(1)(a) of the Town and Country Planning Act 1990 states that
development of land shall be taken to be initiated if the development consists of the
carrying out of operations, at the time when those operations are begun.

Section 56(2) then clarifies that development is taken to have commenced on the
earliest date on which any material operation comprised in the development begins
to be carried out.

Section 56 then explains that “material operation” means—
(a)any work of construction in the course of the erection of a building;
(aa)any work of demoilition of a building;

(b) the digging of a trench which is to contain the foundations, or part of the
foundations, of a building;



(c) the laying of any underground main or pipe to the foundations, or part of
the foundations, of a building or to any such trench as is mentioned in
paragraph (b);

(d) any operation in the course of laying out or constructing a road or part of a
road;

(e) any change in the use of any land which constitutes material development.
Assessment of Existing Development

The development the subject of this application is considered to be a material

operation comprised in the development authorised by planning permission
PL/2026/01495.

The development, as shown in the photograph below, involved the laying out and
construction of the access and road improvements permitted by the planning
permission. A full schedule of photos, pre-development, during development, and
post-development, can be seen in Appendix A

The area of development is specifically listed within the title of the planning
permission i.e. “... works to existing access ..."”, and is shown on the following
approved drawings listed within Condition 2 of the planning permission:

= Site and Site Entrance Plan, Dwg No. SITE_1845-1-PLAN.dwg
= S184 Plan, Dwg No. 9836-102
= Construction Details, Dwg No. 9836-103

The updated planning permission had no pre-commencement conditions that
required the submission of further information prior to the commencement of the
development. The development was carried out in July 2026, within the
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implementation period set by Condition 1 of the planning permission i.e. by the 26 DELLOPIET
February 2027. h

A copy of the Decision Notice can be seen at Appendix B and the aforementioned
drawings at Appendix C.

The works undertaken are evidently a “material operation” which has resulted in the
development of land which has been carried out in line with the details and timeline
permitted by planning permission PL/2026/01495. The works therefore comply with
Section 56 of the Town and Country Planning Act, are lawful for planning purposes,
and secures the implementation of planning permission PL/2026/01495.

Case Law & Local Examples

The Courts have held that (1) very minor operations are sufficient to constitute
commencement, and (2) commencement does not require substantial construction
of the development. This was established in the case of Malvern Hills District Council
v Secretary of State for the Environment [1982]. A copy of the decision can be seen
at Appendix D.

It is clearly that a very minor operation can be sufficient to commence a planning
permission, provided it is a material operation comprised in the permitted
development and is lawfully undertaken pursuant to that permission. It is known as
the ‘Whitley Principle’, established by the case of F.G. Whitley & Sons Co Lid v
Secretary of State for Wales (1992).

The case of Brent London Borough Council v Secretary of State [2009] is also
relevant to the current proposal because it established that works to an access can
constitute lawful commencement where they are within the permission and do not
breach the relevant condition(s). It is not necessary to start work to construct the
principle building. The High Court has also confirmed that simply digging a single
trench for foundations can constitute a material operation that successfully
implements and commences a planning permission.

The Whitley Principle and the extent of work required to result in the commencement
of development is now enshrined in the planning system, and the existing
development the subject of this application aligns with the aforementioned key court
judgements.

There are numerous examples locally of similar examples to this current one. A
recent example being planning application PL/2026/03794 (Application for a Lawful
Development Certificate to confirm that outline planning permission PL/2022/03315,
with reserved matters approval PL/2025/04414, has been lawfully commenced) on
land off Melksham Road, Holt. The works undertaken involved laying out of part of
the main site road as approved which was enough to secure the consent for the
‘major’ residential development.



/

Conclusion

This application seeks a Certificate of Lawfulness to confirm that full planning
permission PL/2026/01495 (a variation to planning permission PL/2023/07058),
which is for the erection of a single dwelling and associated works to existing access
and landscaping on Land at Clackersbrook Farm, Bromham, Wiltshire, has been
lawfully commenced.

The access works approved as part of the planning permission have been
implemented in line with the details and timeline stipulated within the terms and
conditions of the planning permission. The work comprise a material operation and
constitute the commencement of the development.

The existing development is therefore lawful for planning purposes and therefore it
is requested that a Certificate of Lawfulness be issued to confirm the above and that
planning permission PL/2026/01495 is secured in perpetuity. Should you however
require any further information to help positively determine the application please
do not hesitate to contact me.

Yours faithfullly,

Morgan Jones
Associate Director

cc: Mr G Wilkinson
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During Development
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Wiltshire Council

The Town and Country Planning Act 1990

Approval of Variation of Conditions
Application Reference Number: PL/2026/01495
Decision Date: 18/05/2026

Applicant:

Mr Gregory Wilkinson
46 The Common, Bromham , Chippenham, Wiltshire,
SN15 2JJ

Particulars of Development:

Variation of conditions 2 ,5 and 6 on PL/2023/07058
(Erection of single dwelling and associated works to
existing access and landscaping)

At:

Land at Clackersbrook Barn, Church Hill, Bromham,
Chippenham, SN15 2JJ

In pursuance of its powers under the above Act, the Council hereby GRANT PLANNING
PERMISSION for variation or non-compliance with a condition or conditions imposed on an
earlier permission in accordance with the application and plans submitted by you.

In accordance with paragraph 38 of the National Planning Policy Framework, Wiltshire
Council has worked proactively to secure this development to improve the economic, social
and environmental conditions of the area.

Subject to compliance with the following conditions:

1 The development hereby permitted shall be begun before the 26th February 2027.

REASON: To comply with the provisions of Section 91 of the Town and Country
Planning Act 1990 as amended by the Planning and Compulsory Purchase Act

2004.

2 The development hereby permitted shall be carried out in accordance with the
following approved plans and documents:

* Location Plan, Dwg No. LOCATION_1845-1-PLAN.dwg

* Proposed Floor and Site Plans, Dwg No. PL_1845-1-PLAN.dwg

* Proposed Elevations, Dwg No. P2-revA_1845-1-PLAN.dwg




« Site and Site Entrance Plan, Dwg No. SITE_1845-1-PLAN.dwg
» 5184 Plan, Dwg No. 9836-102
+ Construction Details, Dwg No. 9836-103

» Tree Survey, Arboricultural Impact Assessment and Tree Constraints Plan, June
2023, WHLandscape

» Solar Panel Details and Solar Panel Guide

* Design Statement, PKA Architects, June 2023

REASON: For the avoidance of doubt and in the interests of proper planning.

The development will be carried out in strict accordance with the following
documents:

* Ecological Appraisal. May 2023. Malford Environmental Consultancy;
» Landscape, Implementation and Maintenance Plan, July 2023. WHLandscape;
* Proposed Elevations. June 2023. PKA Architects;

* Proposed Floor and Site Plans. June 2023. PKA Architects

REASON: For the avoidance of doubt and for the protection, mitigation and
enhancement of biodiversity.

Replacement bat roosts will be incorporated into the development in accordance
with: Proposed Floor and Site Plans. June 2023. PKA Architects. The installation of
these bat roosts and access features will be supervised by a professional ecologist
and this part of the condition will be discharged when photographic evidence of
installed features have been submitted to and approved in writing by the local
planning authority. These bat roosts and access points will continue to be available
for bats for the lifetime of the development.

REASON: To mitigate for impacts to bats arising from the development.

No above ground development, excluding demolition and the approved access
works, shall be carried out on site until a scheme for the discharge of surface water
from the site, incorporating sustainable drainage details, has been submitted to
and approved in writing by the Local Planning Authority. The development shall not
be first occupied until the approved surface water drainage scheme has been fully



implemented in accordance with the approved details and shall thereafter be
retained and maintained as approved.

REASON: To ensure that the development can be adequately drained.

No above ground development, excluding demolition and the approved access
works, shall be carried out on site until details of the works for the disposal of
sewerage have been submitted to and approved in writing by the Local Planning
Authority. No dwelling shall be first occupied until the approved sewerage details
have been fully implemented in accordance with the approved plans.

REASON: To ensure that the proposal is provided with a satisfactory means of
drainage and does not increase the risk of flooding or pose a risk to public health
or the environment.

The development hereby permitted shall be carried out in accordance with the
materials as detailed within the Design and Access Statement hereby approved:

* Design Statement, PKA Architects, June 2023

REASON: For the avoidance of doubt and in the interests of proper planning and in
the interests of visual amenity and the character and appearance of the area.

The development hereby approved shall achieve ‘Passivhaus’ standards and
within 3 months of being first occupied or brought into use, a post construction
stage certificate certifying that Passivhaus standards have been achieved shall be
issued and submitted to the local planning authority for its written approval.

REASON: To ensure that Passivhaus standards are achieved. The Passivhaus
standards are a significant uplift on current building regulation requirements and
were positively considered in the planning balance as a determinative factor in
supporting the proposal as a paragraph 84e) dwelling designed to be of
exceptional quality.

No external lighting shall be installed on site until additional plans showing the type
of light appliance, the height and position of fitting, illumination levels and light
spillage overlaid on aerial images have been submitted to and approved in writing
by the Local Planning Authority. The plans will be in accordance with the
appropriate Environmental Zone standards set out by the Institute of Lighting
Engineers in their publication GN01:2011, ‘Guidance for the Reduction of
Obtrusive Light’ (ILP, 2011), and Guidance note GN08/23 “Bats and artificial
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lighting at night”, issued by the Bat Conservation Trust and Institution of Lighting
Professionals.

REASON: In the interests of the amenities of the area, to minimise unnecessary
light spillage above and outside the development site.

Prior to their installation, details of both proposed entrance gates shall be
submitted to and approved in writing by the local planning authority. The
development shall be carried out in accordance with the approved details.

REASON: In the interests of the visual amenities and character of the area.

Notwithstanding the provisions of the Town and Country Planning (General
Permitted Development) (England) Order 2015 (as amended by the Town and
Country Planning (General Permitted Development) (Amendment) (No.3)
(England) Order 2020 (or any Order revoking or re-enacting or amending those
Orders with or without modification), no development within Part 1, Classes A, AA,
B, D, E, F and G shall take place on the dwellinghouse(s) hereby permitted or
within their curtilage.

REASON: In the interests of the amenity of the area, the environment and to
enable the Local Planning Authority to consider individually whether planning
permission should be granted for additions, extensions or enlargements.

All soft landscaping comprised in the approved details of landscaping (Landscape
and Visual Appraisal, July 2023, by WHLandscape and Mitigation and
Enhancement Strategy, Dwg No. WHL-1551-05) shall be carried out in the first
planting and seeding season following the first occupation of the building(s) or the
completion of the development whichever is the sooner; All shrubs, trees and
hedge planting shall be maintained free from weeds and shall be protected from
damage by vermin and stock. Any trees or plants which, within a period of five
years, die, are removed, or become seriously damaged or diseased shall be
replaced in the next planting season with others of a similar size and species,
unless otherwise agreed in writing by the local planning authority. All hard
landscaping shall also be carried out in accordance with the approved details prior
to the occupation of any part of the development or in accordance with a
programme to be agreed in writing with the Local Planning Authority.

REASON: To ensure a satisfactory landscaped setting for the development and the
protection of existing important landscape features.
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Bats

Bat roosts have been confirmed on and near the site. Under the Conservation of
Habitats and Species Regulations 2017 (as amended), it is an offence to harm or
disturb bats or damage or destroy their roosts. Planning permission for
development does not provide a defence against prosecution under this legislation.
The applicant is advised that a European Protected Species Licence will be
required before any work is undertaken to implement this planning permission.

Nesting Birds

All British birds, their nests and eggs are protected under Section 1 of the Wildlife
and Countryside Act 1981 (as amended) and the Countryside and Rights of Way
Act 2000 while birds are nesting, building nests and sitting on eggs. The applicant
is advised to check any structure or vegetation capable of supporting breeding
birds and delay removing or altering such features until after young birds have
fledged. Damage to extensive areas that could contain nests/breeding birds should
be undertaken outside the breeding season. This season is usually taken to be the
period between 1st March and 31st August but some species are known to breed
outside these limits.

Protected Species General

The applicant should note that under the terms of the Wildlife and Countryside Act
1981 (as amended) and the Habitats Regulations 2017 (as amended) it is an
offence to disturb or harm any protected species including for example, breeding
birds and reptiles. The protection offered to some species such as bats, extends
beyond the individual animals to the places they use for shelter or resting. Please
note that this consent does not override the statutory protection afforded to any
such species. In the event that your proposals could potentially affect a protected
species you should seek the advice of a suitably qualified and experienced
ecologist and consider the need for a licence from Natural England prior to
commencing works. Please see Natural England’s website for further information
on protected species.

Informative

14

Artificial Lighting

The habitat within the proposed development site and the surrounding area is
suitable for roosting, foraging and commuting bats. An increase in artificial lux
levels can deter bats which could result in roost abandonment and/or the

severance of key foraging areas. This will likely result in a significant negative



impact upon the health of bat populations across the region. Artificial light at night
can have a substantial adverse effect on biodiversity. Any new lighting should be
for the purposes for safe access and security and be in accordance with the
appropriate Environmental Zone standards set out by the Institute of Lighting
Engineers in their publication GN01:2021, ‘Guidance for the Reduction of
Obtrusive Light’ (ILP, 2021), and Guidance note GN08-23 “Bats and artificial
lighting in the UK”, issued by the Bat Conservation Trust and Institution of Lighting
Professionals.

Informative

15

PRoW Informative:

Public footpath BROM9 runs along the existing access track. The footpath should
remain open and unobstructed at all times. Any proposed changes to the location
of gates across the footpath should be approved by the Countryside Access Officer
prior to works being undertaken. To ensure the public right of way remains
available and convenient for public use there shall be no construction/demolition
vehicle access or amendments to be made with regard to the PROW BROM9
without prior consultation with the Wiltshire Council Rights of Way Warden. Where
appropriate any safety/mitigation/reinstatement measures must be approved by the
Wiltshire Council Rights of Way Warden.

Contact countryside access team on rightsofway@wiltshire.gov.uk prior to
development commencing with regard to PROW BROMS.

If a temporary closure is required during the works this must be applied for 3
months before any work is carried out. The applicant should contact the
Countryside Access Officer on rightsofway@wiltshire.gov.uk .

The proposal includes alteration to the public highway, consent hereby granted
shall not be construed as authority to carry out works on the highway. The
applicant is advised that a license will be required from Wiltshire’s Highway
Authority before any works are carried out on any footway, footpath, carriageway,
verge or other land forming part of the highway. Please contact the vehicle access
team on telephone 01225 713352 or email vehicleaccess@wiltshire.gov.uk for
further details.

Informative



16 Entrance Gate Design

The gates need to be of an 'agricultural' aesthetic (metal or timber five bar gate) to
match the rural context of the lane and not close boarded timber or other solid
screening type detail. Gate posts should be simple timber or metal and not brick or
stone piers with minimal discrete lighting again to match the rural aesthetic of the
adjacent access track and to avoid its surburbanisation with urbanising elements.

Informative

17 The attention of the applicant is drawn to the contents of the letter received from
the ‘Dorset and Wiltshire Fire and Rescue dated 6th September 2023.

Informative

18 The applicant is advised that the development hereby approved may represent
chargeable development under the Community Infrastructure Levy Regulations
2010 (as amended) and Wiltshire Council's CIL Charging Schedule. If the
development is determined to be liable for CIL, a Liability Notice will be issued
notifying you of the amount of CIL payment due. If an Additional Information Form
has not already been submitted, please submit it now so that we can determine the
CIL liability. In addition, you may be able to claim exemption or relief, in which
case, please submit the relevant form so that we can determine your eligibility. The
CIL Commencement Notice and Assumption of Liability must be submitted to
Wiltshire Council prior to commencement of development. Should development
commence prior to the CIL Liability Notice being issued by the local planning
authority, any CIL exemption or relief will not apply and full payment will be
required in full and with immediate effect. Should you require further information or
to download the CIL forms please refer to the Council's Website
https://www.wiltshire.gov.uk/dmcommunityinfrastructurelevy.

Nic Thomas - Director of Planning, Economy and Regeneration
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1

Other Necessary Consents. This document only conveys permission for the
proposed development under Part Il of the Town and Country Planning Act 1990 and
the applicant must also comply with all the byelaws, regulations and statutory
provisions in force in the area and secure such other approvals and permissions as
may be necessary under other parts of the Town and Country Planning Act 1990 or
other legislation.

1.1 the need in appropriate cases to obtain approval under Building
Regulations. (The Building Regulations may be applicable to this
proposal. Please contact the Council’s Building Control team before
considering work on site);

1.2 the need to obtain an appropriate order if the proposal involves the stopping up or
diversion of a public right of way or other highway (including highway verge);

1.3 the need to obtain a separate “Listed Building Consent” to the demolition,
alteration or extension of any listed building of architectural or historic interest;

1.4 the need to make any appropriate arrangements under the Highways Act 1980, in
respect of any works within the limits of a highway. The address of the Highway
Authority is County Hall, Trowbridge, BA14 8JD (It is the responsibility of the
applicant to ascertain whether the proposed development affects any listed
building or public right of way / other highway, including highway verge).

Appeals. If the applicant is aggrieved by the decision of the local planning authority to
grant permission subject to conditions, he may appeal to the Secretary of State for the
Environment in accordance with Section 78(1) of the Town and Country Planning Act
1990 within six months of the date of this decision. (Information and forms relating to
the appeals process can be found at the Planning Portal -
http://www.planningportal.gov.uk/planning/appeals).

Climate Change. Wiltshire Council acknowledges the climate emergency and is
seeking to make the county carbon neutral. You are encouraged to include energy
efficiency that exceeds building regulations and to meet residual energy demand
through renewable energy and low-carbon technologies, including high levels of electric
vehicle charging points. The developer is encouraged to contact the climate team to
discuss this further. climate@wiltshire.gov.uk
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IN THE SUPREME COURT OF JUDICATURE

COURT OF APPEAL (CIVIL DIVISION)

ON APPEAL FROM THE HIGH COURT OF JUSTICE

QUEEN'S BENCH DIVISION

(SIR DOUGLAS FRANK, Q.C., sitting as a
Deputy High Court Judge)

Royal Courts of Justice.

Wednesday, 24th March, 1982.

Before:

THE MASTER OF THE ROLLS
(Lord Denning)

LORD JUSTICE EVELEIGH and

LORD JUSTICE WATKINS

MALVERN HILLS DISTRICT COUNCIL Appellant

v.

EHE SECRETARY OF STATE FOR THE

ENVIRONMENT First Respondent
and
ROBERT BARNES & COMPANY LIMITED Second Respondent

(Transcript of the Shorthand Notes of the Association of Official
Shorthandwriters Ltd., Room 392, Royal Courts of Justice, and
2 New Square, Lincoln's Inn, London, W.C.2).

MR. J. SULLIVAN (instructed by Messrs. Sharpe Pritchard & Co.,
London agents for Paul Graham, Esq. of Malvern) appeared on
behalf of the Appellant.

MR. SIMON BROWN (instructed by the Treasury Solicitor) appeared
on behalf of the First Respondent.

MR. A.T. SMITH, Q.C. (instructed by Messrs. Jacobs Bird & Co.)
appeared on behalf of the Second Respondent.

J UDGMENT
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THE MASTER OF THE ROLLS: The Malvern Hills look down on a very

English landscape to the west. 1In the valley there are
charming old villages, dotted here and there amongst the
woods. One of them is Cradley, which gives its name to the
Cradley brook running through it. It has quite enough houses
for everyone there, but developers wish to build more. They
plan to build a new housing estate of 25 houses. They are
confident that they would be bought by purchasers who would
commute to work elsewhere in the cities and towns of the
Midlands: or else by purchasers who would come to the village
to retire. The parish council and all the people of the village
are vigorously opposed to it. They fear that their village
life will be replaced by a commuter society. An inspector

at a local inquiry has found that the development would be
socially unacceptable. Yet the Minister has felt bound in
law to let the developers go ahead and to build this housing
estate. It all depends on the construction of a few words in
the Town and Country Planning Act 1971. The story starts on
the 22nd February, 1974. The Hereford County Council granted
outline Qlanning permission for residential development. It
was an area of U4} acres in the old part of the village close
to the church and school. The outline permission was granted
subject to conditions, and many matters were reserved for
further consideration. These reserved matters were not
approved for three years. Before these were approved a
petition with 267 signatures opposed the development. But it
was no good. On the 28th March, 1977 the Malvern Hills
District Council (who were now the planning authority) very

reluctantly granted approval of the reserved matters.

2.
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The statutory provision

That date, 28th March, 1977, is crucial because
section 42(2)(b) of the Town and Country Planning Act 1971
provides that:

"... the development to which the permission relates
must be begun not later than whichever is the later of the
following dates -

(i) the expiration of five years from the date of the

grant of outline permission [that date is here
22nd February, 1974]; or
(ii) the expiration of two years from the final approval
of the reserved matters or, in the case of approval
on different dates, the final approval of the last
such matter to be approved" [that date is here 28th
March, 1977].
So it was necessary for the development of these 43 acres to
be begun not later than the 28th March, 1979. If the enact-
ment stopped there it would have been very difficult to say
when the “development' was "begun". But Parliament endeavoured
to remove this difficulty by enacting section #43. It says:

"43(1) For the purposes of sections 41 and 42 of this
Act, development shall be taken to be begun on the earliest date
on which any specified operation comprised in the development
begins to be carried out.

"(2) In subsection (1) of this section ' specified
operation' means any of the following, that is to say -

(a) any work of construction in the course of the

erection of a building;

(b) the digging of a trench which is to contain the

3.
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foundations, or part of the foundations, of a
building;

(e¢) the laying of any underground main or pipe to the
foundations, or part of the foundations, of a
building or to any such trench as is mentioned in
the last preceding paragraph;

(d) any operation in the course of laying out of
constructing a road or part of a road;

(e) any change in the use of any land, where that
change constitutes material development".

What was done before 28th March, 1979

In view of those statutory provisions, it is important to
know exactly what was done before the 28th March, 1979.
Nothing was done by the original applicants. They sold the
site of 4% acres to a new firm of developers and gave them
vacant possession on the 2ist December, 1978 - when there was
only three months to go. The approved detailed plan showed
25 new houses to be built and an estate road to get to them.

During these three months the new developers made pre-
parations for drainage work. They brought a lot of pipes and
manhole rings on to the site. They deposited them in the
centre of the site. A JCB excavator was sent to unload them
and to excavate a drainage trench. But the JCB machine
became bogged down and was removed from the site. No
excavation was done there by this machine.

Also during those three months the new developers made
preparations for the estate road. In January 1979 they put
in pegs to show the centre line of the proposed new estate
road, and also others to show the line of the pavements on

each side. These pegs did not get very far. They only went
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the first 250 feet of the proposed estate road at intervals
of about 50 feet. They stuck the pegs only about six to ten
inches out of the ground. Later the developers put in pegs
beyond 250 feet, but they did no more than put in pegs. They
were held up by the weather.

No details of the layout of the road were submitted to or
approved by the Highway Authority. And condition 16 of the
application said in terms that:

"No work on the site of the development shall be commenced
until these details have been approved by the Highway Authority
and an agreement entered into".

I presume that the Highway Authority might have required
the site of the proposed road to be altered and the pegs
removed before work was commenced. The position of the pegs
was only tentative or provisional.

Differences arise

Early in April 1979 differences arose. The new developers
said that they had begun the development by the 28th March,
1979. The Malvern Council said they had not. At first it
was thought that the differences could be resolved by an
application under section 53 of the Act. But after about a
year that was found to be inapplicable. So on the 9th May,
1980 the council served an enforcement notice on the developers
requiring them "to cease construction of the rocad and all
building, engineering or other operations"™. On the 29th May,
1980 the developers appealed to the Minister against this
enforcement notice. Thereafter, on the 13th June, 1980, the
council served a "stop notice" on thé developers under

section 90 of the Act. This effectively stopped the
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developers from doing any more work on the land. But, if the
enforcement order was afterwards quashed, the council would be
liable to pay compensation for any loss suffered by the
developers owing to the stop notice: see section 177 of

the Act.

When was development begun?

That history shows that everything depends on the date
when the development of the site was "begun" by the developers.
If it was begun before the 28th March, 1979, the enforcement
notice must be quashed. The developers will be able to go
on with the development of the housing estate. They will also
be entitled to compensation for all loss suffered by them on
account of the bad enforcement notice. They put it at
£500,000 payable by the Malvern council. But, if the develop-
ment was begun after the 28th March, 1979, the developers will

not be able to develop the housing estate, and will receive no

compensation.

So much depends on whether the development was begun by
the 29th March, 1979 or not. I have set out what was done.
Now I turn to the law.

SECTION 43

In construing sub-paragraph 2(d), it is very right and
proper to look at the sub-paragraphs with whiech it is

associated. The Latin maxim is nosecitur a sociis. Put into

English it means that, in order to construe a word or phrase,
you can find out by looking at the companions with whiech it
is associated. Looking at sub-paragraphs 2 (a), (b), (¢) and
(e), it is significant that they all refer to the actual

work-that is being done. They exclude any acts which are
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only preparatory to it. Thus, in sub-paragraph 2(a) - about
erecting a building - the development does not begin when
you bring the bricks or the sand and cement on to the site, or
put in pegs. It is only begun when you start to lay the
concrete or the bricks. In 2(b) - digging the foundations -
the development is not begun when you bring the JCB on to
the site, or get the men there with their picks and shovels,
or put in pegs. It is only begun when you actually start to
dig the trench. And in 2(e¢) - laying the pipes - the
development is not begun when you bring the pipes on to the
site. It is only begun when you start to lay a pipe in the
trench. And in 2(e) - change in the use - when you have
permission to use your front garden for selling goods by
retail, the development does not begin when you buy the stall
or the goods or bring them on to your land. It only begins
when you actually start selling them. So also sub-
paragraph 2(d) should be construed not to apply to
preparatory acts, but only to the actual operation itself.
Note that in the last sentence I use quite naturally
the words "the actual operation itself". That brings me
straight to the word "operation" itself in sub-paragraph 2(d).
To my mind the word "operation™" .in the singular is used in
the same sense as in the many places in the statute where
the word "operations" is used in the plural. That must be
S0 as a matter of statutory interpretation: for, as we all
know, in a statute, "words in the singular shall include
the plural, and words in the plural shall include the
singular". The plural "operations" is used in many places

in this statute, notably in section 22(1l) where permission
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is required for "the carrying out of building, engineering,
mining or other operations in, on, over or under land": and
in section 290 when "engineering operations" includes the
formation or laying out of means of access to highways". Also
in section 45(4)(a). We considered its meaning in those

sections in Parkes v. Secretary of State for the Environment

(1978) 1 Weekly Law Reports 1308, when I said that the word
"operations" comprises activities which result in some physical
alteration to the land, which has some degree of permanence to
the land itself". For instance, I do not think the putting in
of pegs - without permission - would be a breach of planning
control. It would require something more permanent. I think
that the same meaning should be applied to section 43(2)(d)
also: especially as it fits in so well with sub-paragraphs

2 (a), (b), (c) and (e).

Applied to this case

Applying this interpretation to the present case, it is
plain - and it is accepted - that the bringing of the pipes
and manhole rings on .to the site was a "specified operation”
within sub-paragraph 2(c). The argument has been confined to
the driving in of pegs into the ground to show the proposed
line of the road. I do not think these were a "specified
operation" within sub-paragraph 2(d). They were tentative
and provisional until approved by the Highway Authority. They
were not permanent at all. They could be easily removed.
They were preparatory acts - acts done in anticipation of
"operations" which were to follow. They were not part of the
"operation" of laying out the road.

Conclusion

This is a difficult point of construction on which
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different minds may well come to different conclusions. Everyone
will have sympathy with the developers who were prevented by
bad weather conditions from beginning operations before the
28th March, 1979. But equally everyone will have sympathy
with the villagers at Cradley who are anxious to preserve its
character and safeguard it from intruders from outside. These
sympathies are so evenly balanced that we must decide it
simply by the true interpretation of the statute. I hold that
the development was not before the 28th March, 1979 and that
thereby it is not now permitted. I would allow the appeal
accordingly. .

LORD JUSTICE EVELEIGH: I can find no suggestion in the inspectér's
report or in the Minister's lettér to indicate that the
builders, the respondents, were not entitled to begin work on
constructing any estate roads. It is true that condition 16
of the Approval of Reserved Matters dated the 28th March, 1977
referred to details of the layout and alignment, width and
levels of the proposed estate roads, and stated: "No work on
the site of the development shall be commenced until details
have been approved by the Highway Authority and an agreement
entered into". The appellants have placed no reliance upon
this condition before and there is no indication that the
matter has been argued at any stage of these proceedings. The
parties have accepted and the Minister concluded that the
relevant date by which development had to be begun was the
28th March, 1979. Section 42(2)(b)(ii) provides that develop-
ment must be begun not later that "the expiration of two years
from the final approval of the Reserved Matters or, in the

case of approval on different dates, the final approval of
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the last such matter to be approved". If further approval was
required in the present case, the effect would be to extend
the time limit beyond the 28th March, 1979. I feel completely
unable to place any reliance upon condition 16 in these
circumstances and it would be clearly unfair to the builders to
do so. I can only assume that there is some explanation of
this apparent irregularity.

I take the following extract from the inspector's report:

"On 8th January 1979 Mr. Bevan, the managing director of
the appellant company, and Mr. French, examined the drawings
of the proposed site works and inspected the land, which they
found to be overgrown and marshy in places.

"Starting work on llth Januvary 1979 and continuing on
12 and 16th January Mr. Bevan and Mr. French, assisted by a
labourer, cut lines to the boundary hedges and measured the
position of the centre line of the first 250 feet of the
estate road on the site, which they marked by putting in pegs
at intervals of about 50 feet; they also put in foff-set'
pegs to mark the line of the pavements on each side at
similar intervals.

"The pegs used were about 1% inches or 2 indhes square
by 2% feet long, and pointed at one end and were driven into
the ground to leave from 6 to 10 inches above the ground;
steel pins were used where it was necessary to place a peg
into the metalled track on the site.

"Mr. Doyle, Mr. Bevan's assistant, checked the position
of the pegs marking the first 250 feet of the estate road
during February 1979; these pegs were sufficient for the

driver of an excavating machine to follow when the construction
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of the road was begun, following the company's practice; the
pegs were dug out with the top soil on the road by a machine
during the first part of April 1979, when the weather had
improved sufficiently to allow work to proceed.

"During the second part of January 1979 and before 28th
March 1979 Mr. French continued to place pegs to mark the
centre line of the estate road beyond the first 250 feet, and
he also marked with pegs and hammer-head turning places on
the estate roads; some of thesé pegs were plotted on plan E
by the council's officers in April 1979.

"On 12th February 1979, because of bad weather the
appellants decided to leave work on the site until further
notice and they drove in the road marker pegs to just above
ground level to prevent them being removed by unauthorised
persons".

Sections 41 and 42 of the Town and Country Planning Act
1971 relate to the duration of planning permission and their
effect as regards the present case is that development had to
be begun not later than the 28th March, 1979. Section 43 (1)
and (2) provides:

"(1) For the purposes of sections 41 and 42 of this Act,
development shall be taken to be begun on the earliest date on
which any specified operation comprised in the development
begins to be carried out.

"(2) In subsection (1) of this section 'specified
operation'’ means any of the following, that is to say =~

(a) any work of construction in the course of the

erection of a building;

(b) the digging of a trench which is to contain the

ll.



foundations, or part of the foundations, of a
building;

(¢) the laying of any underground main or pipe to the
foundations, or part of the foundations, of a
building or to any such trench as is mentioned in
the last preceding paragraph;

(d) any operation in the course of laying out or
constructing a road or part of a road;

(e) any change in the use of any land, where that change
constitutes material development",.

The inspector came to the following conclusion: "I
consider that the marking out of the line and width of the
first 250 foot length of the estate road with pegs, placed
accurately by measurement taken from the site boundaries, so
that the road could be constructed with machines guided by
these pegs, did amount to an 'operation' in the course of
laying out part of a road as defined in paragraph (d) of
section 43(2). Therefore, it was a specified operation.
Laying out does not appear to be defined in the 1971 Act, but
its meaning to me is the marking out on the ground of the road
in accordance with an approved plan; the Concise Oxford
Dictionary, 6th edition, supports this interpretation. Laying
out was a necessary preliminary to the construction of the
road and for the first 250 feet the construction followed in
April shortly after the expiry date. As well as completing
the laying out of the first 250 feet, pegs were also placed
to mark considerable stretches of the remaining estate roads
before the 28th March 1979".

Counsel for the appellant submitted: (1) That the words

12.
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"laying out" involved an activity closely allied to construc-
tion itself and that "pegging out" the road was not such an
activity. It was submitted that road material is laid out
when it is placed on the road and that the expression in
section 43 involves doing something that was a permanent
contribution to the road.

(2) Alternatively if the builders were engaged in laying
out the road, then it is submitted that they had not begun to
carry out any operation in the course thereof because the
word "operation" itself in the Town and Country Planning Act
referred to an activity which changes the physical character
of land to some permanent exﬁent.

(3) That as the Minister did not apply either of these
tests, he applied the wrong test in law.

The meaning of "laying out". The experienced builders

who gave evidence to the inspector did not speak of laying out.
They said that they were "setting out" the road. However, the
phrase "laying out"™ has been used in a number of statutes.
The Towns Improvement Clauses Act 1847, section 63, reads:
"It shall not be lawful to make or lay out any new street until
the same be", etc. The Metropolis Management Amendment Act
1862 provided that no existing road or way, being of less
than 40 feet, should after 1862 be formed or laid out for
building as a street for the purposes of carriage traffic
unless it were widened to the full width of 40 feet. There
the words "laid out" contemplate a stage before building has
begun.

Section 157rof the Public Health Act 1875 provided:

"Every urban authority may make bye-laws with respect to the

13.



following matters; (that is to say) (1) with respect to the
level width and construction of new streets and the provisions
for the sewerage thereof". The section then goes on to say,
"and they may further provide for the observance of such
bye-laws by enacting therein such provisions as they think
necessary as to the giving of notices, as to the deposit of
plans and sections by ézfsons intending to lay out streets or
to construct buildings", etc. The reference to "lay out
streets or to construct buildings" might at first sight invoke
the argument that to lay out a street was an activity similar
to that of constructing a building. However, that argument
could not prevail in my opinion when one appreciates that the

first matter listed in the subsection which I have reproduced

above refers to the level, width and construction of new

streets. Construction is clearly something different from
laying out.

A number of expressions are to be found in the statutes
relating to the provision or creation of roads and streets.
We find "making" (section 146 of the Public Health Act 1875),
we find "laying out", we find "constructing" and we find
"building". (For example, the Metropolis Amendment Act above,
and the Towns Improvement Clauses Act, section 63).

These various expressions are used with precision. A
street may be made without being laid out. It may simply
grow. A street may be laid out without necessarily starting
on the drawing board or being pegged out on the land. For
example, by a deliberate construction of a line of houses
facing each other and thus delineating a space between them

which is intended to be used as a street. A road or street

14,
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may be constructed without being laid out as where a pre-
existing road which has grown is treated with some form of

top surface. 1In some cases these terms may be interchangeable,
but the authorities in my opinion clearly support the conclu-
sion that laying out is the process of plannzng. This process
may first be carried out on the drawing board. It is then
actually set out on the ground. In my opinion section 43 of
the Town and Country Planning Act 1971 refers to the process
of planning or delineating the road upon the ground.

These different stages and the meaning of the words can

clearly be seen in the judgments in Robinson v. Local Board for
Barton 21 Chancery Division 621. The Master of the Rolls at
page 632 said:

“Now there are two ways in which a street may come into
existence where there was no street before. A person may take
a grass field or a country lane (for in my opinion, it makes
no difference whether or not there was a public highway and
lane, or a footpath existing before which is thrown into the
street and is utilized, or whether there was nothing but a
mere plot of grass land out of which a new roadway is made), he
may take it and build continuous lines of houses so as to form
what is commonly known as a street. When I say continuous
lines, I do not mean that there are to be no breaks or inter-
vals, but there must be a certain degree of continuity. A new
street may arise in another way, and that is, where it is not
from the first laid out as a street in a formal manner, but
may be considered to grow up, so to say, of itself. This often
happens where there is an existing highway, and people build

houses along the sides of that highway, so that, without any
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intention of laying out a street, the street grows. When
does it become a street? This question cannot be answered
until you know the locality. It must be a question in each
particular case when the road becomes a street. At some time
or other it becomes a street, and as soon as it does so it
is a new street, and not the less a new street because soQE
of the houses were built before it was a street".

At page 634 he said: "He is building his line of houses
on the other side of the new street; he is laying out a
new street by building a continuous line of houses". While
in that case the building of the houses was the method of
laying out the street, it does not follow that a street
cannot be laid out by using some other method to delineate
it upon the ground.

At page 636 Lord Justice Brett said: "New streets may
be made under different circumstances. The whole land on
both sides may belong to one owner. Then suppose he conceives
a design of making a new street, and has a plan drawn. To my
mind that does not begin the laying out the street within
the meaning of the Act of Parliament. The Act of Parliament
is not concerned with what people do upon paper, but with what
they do in point of fact, and upon the land. When would such
an owner begin to lay out and form a street? To my mind he
would do so when he built his first house, haviﬁg the intention
to go on to make a street. He would then have begun to lay
out and to form a street, and it would from that moment begin
to be a street".

At page 637 he said: "One man at the end of the street

may have begun to build, but the others have not built nor

16.
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laid out their land as building land, nor advertised it as
building land, nor done anything to shew an intention to build.
Then the street really forms itself as it were by gradual
accretion without any common intent. 1In such a case you have
to wait until you can see by the course of building that there
is a common intent to build. The moment you see that, you
come to the conclusion that a street has begun to be formed".
At the bottom of that page he said: "The by-law does
not say that it shall be laid out on a plan, and, as I said
before, the laying out on a plan is utterly immaterial. A
plan laid out may shew an intent to do a thing, but the laying
out in this by-law does not ﬁean laying out on paper. It

means laying out on the land. It is laying out and forming

itr.

The cases establish that a street is not laid out for
the purpose of the various Acts merely by being planned on the
drawing board.

On the other hand, the fact that a permanent alteration
to the land delineating the line of a street may, particularly
when so intended, amount to laying out a street in no way
indicates that some permanent demarcation is required before
a street is laid out.

In the absence of authority to the contrary, I would
myself regard the words as meaning that the plan of the road
is being marked upon the land. I have considered a number of
authorities which have been concerned with whether or not an
activity has amounted to laying out either a road or a street
and I can see nothing in any of them to cast a doubt upon

this meaning of the word (see Attorney-General v. Dorin (1912)
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1 Chancery 369 and the cases referred to in argument therein).
making a steet and

Furthermore, the distinction that is to be found betweenK
laying out a street and the further distinction between those
expressions and constructing a street (or road) compel me to
reject the submission that "laying out" in section 43 is to
be regarded as something analogous to constructing. Laying
out is an earlier stage in the planned making of a road to
that of construction. It does not follow, however, that
some operation related to construction may not be carried out
before the laying out is embarked upon. For example, an old
strip of roadway may be intended to form part of a new one
or an old road may have to be remodelled to accommodate the
weight of traffic, and I can envisage the situation where
construction is undertaken in places before the intended road
begins to be laid out on the ground. Thus it is necessary
for section 43(2)(d) to allow for each of the two processes
to be considered independently. I therefore cannot accept
that the phrase "laying out" in section 43 requires that some
part of the road shall have been formed by placing something
in a permanent position on the land.

On the other hand, I do not think that "laying out" on
a drawing board is enough. All the other specified operations
in section 43 are activities carried out on the land itself
and the phrase "laying out" must be regarded similarly.

As to the meaning of "operation". The first step is to

look at section 43 and attempt to discern its meaning without
reference to decided cases. So often that which is relatively
simple on the face of it is complicated by adopting the

process of starting with the decided cases or indeed the last
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decided case instead of starting with the statute itself. In

Barrell v. Fordree (1932) Appeal Cases 676 at page 682 Lord

Warrington said: "In my opinion the safer and more correct
course of dealing with a question of construction is to take
the words themselves and arrive if possible at that meaning
without in the first instance reference to cases". Doing that,
it seems to me that "operation" in section 43(1)(d) refers to
any working activity on the land in the course of laying out

a road whether or not that activity has resulted in a change
in the character of the land or in anything that might be
called development. As on the face of it I find no difficulty
in understanding the meaning of the word "operation" in
section 43(1)(d), I can see no reason for trying to introduce
a difficulty. -

At the beginning of the section the words "specified
operation™ are used as a label applicable‘to each of the
examples listed. One of these (e) records "any change in the
use of any land where that change constitutes material

development®. Although in Parkes v. S.S.E. (1979) 1 All

England Reports 211 a distinction was drawn between operations
and use -~ the sorting of material was held to be a use and

not an operation - yet for the purpose of section-ﬂ3 any
change in the use of land has been made a specified operation.
It is not restricted to something which results in a physical
change to the land. When I come to consider the meaning of
the word "operation" in section 43(1)(d) and find it
intelligible in its natural meaning, why should I go outside
the section to attract a more restricted meaning when the very

section does itself employ the word more widely, so that it
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includes use which does not necessitate permanent change in
the character of the land?

If the expression "laying out"™ is only applicable to a
process which itself affects a change in the physical character
of the land and does not therefore include pegging, we have
no need to consider whether the word "operation" should be
given a restricted meaning. The stage of laying out would
not have been reached and consequently the pegging could not
be an operation in the course of it, no matter what the word
"operation" means.

If, as I think, "laying»out"'means simply the process of
delineating the shape and confines of the road upon the
ground, the appellants have to argue that the word "operation"®
bears the restricted meaning in that some change in the.
physical condition of the land with some degree of permanence
hés to be effected by the operation. This argument would mean
that something of a permanent nature has to be achieved
within a process which is of itself only temporary or
preparatory. It seems to me to follow that the use of the
word "operation" cannot of itself introduce the idea of
permanent change.

Parkes' case did not decide that the carrying out of
operations in or over or under the land does not begin until
there is some change in the physical condition of the land.

It contrasted use which did not result in some‘physical
alteration to the land with "operations" which would. Lord
Denning at page 213 said: "Looking at these various sections
it seems to me that the first half, "operations", comprises

activities which result in some physical alteration to the
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land which has some degree of permanence to the land itself,
whereas the second half, "use", comprises activities which
are done in, alongside or on the land but do not interfere
with the actual physical characteristics of the land". In
other words, as I understand it, the operations have to be
carried out with the object of producing some physical
alteration to the land. Lord Denning spoke of activities
which result - not of activities which have resulted. At
page 215 I said: "In my opinion the word means operations
with the same kind of purpose as building operations, that is
to say, to add to or to alter the condition or the state or the
quality of the land, usually no doubt with the future or the
continuing use of the land in mind". I therefore do not
regard Parkes' case an as authority for the proposition that
there cannot be an operation within section 43 unless some
physical change has already been achieved.

If an oil company constructs a drilling rig for testing
purposes but the drill has not yet pierced the soil, are we
to say that it is not carrying on engineering operations?

This conclusion seems to me to accord with the intention
of the legislature. -Sections 41 and 42 seek to ensure that
land will not be held undeveloped for an indefinite period in
the hands of speculators whose only intention is to sell the
land at some future propitious date at the enhanced value
that development permission attracts. Section 43 seeks some
earnest of intention to develop. The specified operations
are not necessarily very extensive. Very little need be done
to satisfy the section. That which is done, however, must

genuinely be done for the purpose of carrying out the
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development. Section 43 is a benevolent section which aims at
avoiding hardship to a developer who is genuinely undertaking
the development. The respondents in this case were clearly
doing that. It would indeed be hard to interpret section 43
by importing a restriction on the natural meaning of the words
by reference to the decision in Parkes' case.

I would just add that if circumstances indicated that the
development was no longer desirable, then there is under
section 45 a power to revoke any permission to develop.

In my opinion the Minister applied the correct test and
was entitled to find as he did. I therefore would dismiss
this appeal.

LORD JUSTICE WATKINS: The grounds of this appeal against a
decision of Sir Douglas Frank, Q.C., sitting as a deputy High
Court judge are that he erred in law in rejecting the sub-
missions advanced on behalf of the appellants, the Malvern
Hills District Council, that the word "operation" in
section 43(2)(d) of the Town and Country Planning Act 1971
means an operation that changes the physical character of the
land and has some degree of permanence and in deciding that
whether or not there had been an operation in the course of
laying out or constructing a road or part of a road for the
purposes of section 43(2)(d) was purely a question of fact and
degree for the first respondent, the Secretary of State for
the Environment, in determining it.

In support of the proposition that the word "“operation"
in section 43(2)(d) bears the meaning he contends for, counsel
for the district council relies upon the judgment of Lord

Denning, M.R. in Parkes v. The Secretary of State for the
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Environment (1979) 1 All England Reports 211 in which at

page 213H he stated with reference to sections 22, 45 and 51
of the Act of 1971:

"Looking at these various sections, it seems to me that
the first half, "operations", comprises activities which result
in some physical alteration to the land, which has some degree
of permanence to the land itself, whereas the second half,
"use'", comprises activities which are done in, alongside or on
the land but do not interfere with the actual physical
characteristics of the land".

By analogy counsel argues that the word "operation" as
used in section 43(2)(d) must bear the same meaning as was
attributed to "operations" by Lord Denning, M.R. Accordingly,
since what was done by Robert Barnes & Company Limited - the
builders - did not, as is the fact, bring about any physical
alteration ﬁo the land they had recentiy purchased, they had
not begun to carry out an operation which could save the
existing planning consent from lapsing by effluxion of time.

I am unable to accept that. The word "operation" in
section 43(2)(d) must be regarded always, as is therein stated,
as a "specified operation", the definition of which is éontained
within the subsection itself which so far as material provides:

"43(2) In subsection (1) of this section 'specified
operation' means any of the following, that is to say ...

(d) any operation in the course of laying out or constructing
a road or part of a road".

Accordingly, seeing that the definition of "specified

operation" is so explicitly provided for, there is no warrant

that I can see for importing into it the notion that the process
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of laying out a road has not begun unless what has been done
has altered the land physically to some permanent extent.

The meaning attributed to "operations" in Parkes' case is, I
think, inapplicable to section 43(2)(d), the provisions in
which are wholly different from those contained in those
sections in which the word "operations" is used. It is,
therefore, of no assistance in determining the vital question
in this appeal which is, had the builders begun to lay out a
road which was to form part of the permitted development
before time ran out?

In Spackman v. Wiltshire County Counecil (1977) 33

Property and Compensation Reborts 430, Mr. Justice Willis said
of the provisions of section 43, "these are in a sense penal
provisions which take away from the subject, albeit in a
fairly leisurely way, a vested entitlement, and should in my
view be construed benevolently towards and not strictly against
the subject".

I respectfully agree and would add that this is especially
so where, as here, the bona fides of the developers of the
land - the builders - are not assailed. The inspector found
and the Secretary of State accepted that the builders intended
to develop the appeal site in parallel to the nearby Huntingdon
Estate which they were in the process of building and at first
to construct a length of 250 feet of the estate road and to
start on about seven houses in order to give continuity of
work.

Whilst the line of the road, pegged out to a substantial
extent, may have been the subject of an order of variation by

the district council before it was completed, the pegging out
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was, in my opinion, upon the whole of the accepted facts an
unequivocal manifestation of the intention of the builders to
begin development within the permitted time and, weather
permitting, to proceed with it from that time henceforward
until development was complete.

I suspect that the understandable opposition of some,
at least, of the villagers of Cradley and Westfields, who must
have thought time was about to save them from an unwanted
intrusion of new houses into their rural neighbourhood, has
driven the district council to seize upon every legitimate
tactic and argument to thwart the builders. By doing so they
may be obliged not only to permit the development to go on but
also to pay quite heavy damages to the builders. Doubtless
they must view these twin prospects with dismay. Nevertheless,
I feel bound to say that I see no alternative to their having
to face up to them since I am satisfied that the Secretary of
State was fully entitled to accept the inspector's conclusion
about the effect of pegging out the road and other relevant
acts done by the builders.

We heard a number of submissions about what activity
could be, in any given circumstance, properly described as the
laying out of a road. There is apparently no legal authority
upon the matter. We were not provided with any assistance
from any other quarter to decide in what circumstance the
process of laying out could be said to have begun.

The inspector's conclusions upon the matter, accepted by
the Secretary of State, were as follows:

"On the other hand I consider that the marking out of

the line and width of the first 250 ft length of the estate
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road with pegs, placed accurately by measurements taken from
A the site boundaries, so that the road could be constructed with
machines guided by these pegs, did amount to an ‘operation' in
the course of laying out part of a road as defined in
paragraph (d) of section 43(2). Therefore it was a specified
operation. 'Laying out' does not appear to be defined in the
1971 Act, but its meaning to me is the marking out on the
ground of the road in accordance with an approved plan; the
Concise Oxford Dictionary, Sixth Edition, supports this
interpretation. Laying out was a necessary preliminary to the
construction of the road and for the first 250 ft the
construction followed in April shortly after the expiry date.
As well as completing the laying out of the first 250 ft,

pegs were also placed to mark considerable stretches of the
remaining estate roads before 28 March 1979".

I can see no legal or other reason for doubting the
soundness of that reasoning and none for questioning the
decision which led from it.

There is neither error of law nor principle of construc-
tion detectable there. Accordingly, it seems to me that the
F determination of whether or not what had been done on the
land in the circumstances of this case amounted to the
beginning of a specified operation - the laying out of a road
- was pre-eminently a matter of fact and degree from the
G Secretary of State.

In his decision letter he appears to have made that
determination, after having correctly applied the provisions
of section 43(2)(d) to the facts found by the inspector.
Accordingly, I deem it unnecessary for the matter to be
referred back to him for further consideration. I would

simply dismiss this appeal.




WDoN.

(Order: Appeal dismissed by majority with
costs. Application for leave to appeal to

the House of Lords granted).
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