APPLICATION FOR A CERTIFICATE OF LAWFULNESS FOR PROPOSED USE OR DEVELOPMENT
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	APPLICATION REFERENCE:
	PL/2026/03750

	APPLICATION TYPE:
	Lawful development: Proposed use

	SITE ADDRESS:
	Railway Cutting Rear Of Wilts C C Depot Salisbury Road Marlborough SN8 4AB

	DEVELOPMENT DESCRIPTION:
	Extension of National Cycle Network Route 403 along a disused railway corridor, linking to the existing path between Priory Court Care Home and Tesco Superstore

	RECOMMENDATION:
	Certificate of Lawfulness for Proposed Development be GRANTED



PROPOSAL

This application seeks a Certificate of Lawfulness (CLP) under Section 192 of the Town and Country Planning Act 1990 (as amended) for a proposed Extension of National Cycle Network Route 403 along a disused railway corridor, linking to the existing path between Priory Court Care Home and Tesco Superstore.

The planning merits of the proposal are not under consideration. The only issue is whether the proposed works constitute “permitted development” (PD) under the provisions of the Town and Country Planning (General Permitted Development) (England) Order 2015 (as amended) [hereafter referred to as "the GPDO"].

RELEVANT LEGAL FRAMEWORK
 
The application falls to be considered under section 192 of the Town and Country Planning Act 1990. The question for the Local Planning Authority is not whether the proposal is acceptable in planning policy terms, but whether, on the balance of probabilities, the proposed operations would be lawful if carried out at the date of the application. In this case, the applicant relies on planning permission granted by the Town and Country Planning (General Permitted Development) (England) Order 2015, Schedule 2, Part 9, Class E. 
The issue is therefore whether the proposed works fall within the scope of that permitted development right and whether any limitation, condition, Article 4 Direction, planning condition or other statutory restriction prevents reliance on it.

REPRESENTATIONS

There is no legal obligation to consult third parties, including Town/Parish Councils or neighbouring properties, for this type of application.

RELEVANT SITE HISTORY

K/83/0668/DP - Upgrading of disused railway cutting by infilling with inert waste. Approved with Conditions 20th October 1983.

13/05758/VAR - Variation of condition 22 of Outline Planning Permission K/57714/O to enable the cycle way to be completed within the boundary of land within the ownership of the applicant. Approved with conditions 3rd July 2014.

14/01649/FUL - Redevelopment to create a 64 bed care home (Class C2) and 28 assisted living units (Class C2) together with associated access, cycleway, parking and landscaping. Approved with conditions 3rd October 2014.

ASSESSMENT AND CONCLUSION 

The proposal seeks to utilise permitted development rights under Part 9, Class E of the GPDO of Schedule 2 of the Town and Country Planning (General Permitted Development) (England) Order 2015 (as amended).

After completing the checklist at Appendix 1, and reviewing the detailed criteria set out in Schedule 2, Part 9, Class E of the GPDO, along with the submitted plans, supporting documents, and an assessment of relevant constraints (including planning history, any Article 4 Directions, and planning conditions), the following conclusion has been reached:

Assessment

The applicant relies on Schedule 2, Part 9, Class E of the GPDO. This permits works carried out on land within the boundaries of an unadopted street or private way, where those works are required for the maintenance or improvement of the street or way.

Class E does not contain a prior approval procedure. The assessment is therefore confined to whether the proposed works fall within the terms of the permitted development right and whether any separate restriction removes or prevents reliance on that right.

Is the land an unadopted street or private way?

The GPDO defines a ‘private way’ as a highway not maintainable at the public expense and any other way other than a highway. The Council’s assessment has therefore focused on whether, as a matter of fact and degree, the application land contains an identifiable existing way, rather than land over which a new way would be created.

The application site comprises a former railway corridor extending between Five Stiles Road and the existing shared use path adjacent to Priory Court Care Home and Tesco Superstore. The submitted information confirms that the former railway track bed remains visible along the full length of the route and forms a discernible path through the corridor. The route is physically defined by embankments, fencing and vegetation and is not a Public Right of Way or a highway maintainable at the public expense. During the officer site visit on 01/07/2026, a readily identifiable route was observed along the former railway track bed, with the alignment and boundaries of the corridor clearly evident on the ground.

The submitted supporting statement also confirms that approximately half of the route is presently accessible and used by members of the public via a well-trodden path for recreational purposes. This evidence, together with the officer site observations and submitted photographs, supports the conclusion that an identifiable way presently exists within the former railway corridor.

The Council acknowledges that the whole route is not presently available for continuous public passage and that a gate currently interrupts access. However, Class E does not require the way to be a public highway or public right of way, nor does public accessibility determine whether a private way exists. The evidence before the Council, including the submitted statement, plans and officer site observations, demonstrates that the former railway track bed remains physically identifiable and traceable within a defined linear corridor. The Council is therefore satisfied, as a matter of fact and degree and on the balance of probabilities, that the proposal relates to an existing private way rather than the creation of an entirely new route.

The Local Planning Authority notes that the proposal would facilitate an extension of National Cycle Network Route 403. However, the relevant question for the purposes of Class E is whether the works relate to the improvement of an existing way. On the evidence before the Council, the former railway alignment already exists as a recognisable route and the proposal would improve that route rather than create a wholly new way. 

Having regard to the submitted plans, supporting information and site observations, the Local Planning Authority is satisfied that the former railway alignment comprises a recognisable and existing way. On the balance of probabilities, the route is capable of being regarded as a private way for the purposes of Schedule 2, Part 9, Class E of the GPDO.

Would the works be carried out within the boundaries of an unadopted street or private way?

Class E permits development only where the works are carried out within the boundaries of an unadopted street or private way. The submitted plans show that the proposed path, associated infrastructure and ancillary works would be contained within the existing former railway corridor. The supporting information confirms that the corridor is physically defined by embankments, fencing and vegetation along its length and that all works would take place within those established boundaries.

The site visit undertaken on 01/07/2026 confirmed that the extent of the proposed works would remain within the clearly identifiable boundaries of the former railway corridor.

Having regard to the submitted plans and supporting information, the Local Planning Authority is satisfied that the proposed works would be undertaken within the boundaries of the existing private way and therefore meet this element of the requirements of Schedule 2, Part 9, Class E of the GPDO.

Are the proposed works required for the maintenance or improvement of the street or way?

The proposed works comprise the construction of a sealed surface path, installation of seating, cycle parking and placemaking features, removal of gates and clearance of rubble and other detritus from the former railway alignment.

The sealing of the path surface, clearance of detritus, and removal of physical obstructions are directly related to improving the usability and accessibility of the existing way. The proposed seating/resting places and cycle parking are accepted as ancillary features supporting the use of the improved way. The works have been shown on multiple block plans  which show the sealed path, seating/resting areas, cycle parking, gate removal and ancillary features within the established former railway corridor. All proposed seating/resting places and cycle parking are closely tied to the path and would not form standalone structures. These are therefore considered ancillary features that are reasonably required for the improvement and use of the existing way. In reaching this conclusion, the Local Planning Authority has had regard to the scale, location and function of these features as shown on the submitted plans. The seating/resting places, cycle parking and associated placemaking features are subordinate to, and supportive of, the use of the way itself and would not alter its primary function as a route through the corridor.

The seating/resting places, cycle parking and placemaking features are accepted only insofar as they are shown on the submitted plans and are reasonably required for, and ancillary to, the improvement and use of the existing way. This certificate should not be read as certifying the lawfulness of any freestanding structure, public art, signage, landscaping or other works outside the boundaries of the way or beyond what is reasonably required for its improvement.

The removal of gates has been assessed as part of the works required to improve the existing way by removing physical obstructions to continuous passage. The applicant has also referred to Part 11, Class C of Schedule 2 to the GPDO. It is not necessary for the Council to determine that separate reliance in this certificate, because the gate removal shown on the submitted plans is accepted as ancillary to, and reasonably required for, the Class E improvement works. For the avoidance of doubt, the certificate is confined to the works described and shown on the approved plans.

The Local Planning Authority is satisfied that the proposed works constitute works of improvement to an existing way rather than the creation of a new route. Whilst the surface and appearance of the route would change, it would continue to function as a linear route for public passage through the former railway corridor. The basic character of the way would therefore remain unchanged, and the proposed works fall within the scope of works required for the improvement of a private way for the purposes of Schedule 2, Part 9, Class E of the GPDO. The proposal follows the established alignment of the former railway corridor throughout and would remain within its defined boundaries. Whilst the surface and accessibility of the route would be enhanced, no materially different route would be created. The Council therefore considers that the works facilitate and improve the use of an existing way rather than create a new one.

Are Permitted Development Rights removed?

The Council must also be satisfied that there is no Article 4 Direction, planning condition, or other statutory restriction which removes or prevents reliance on the GPDO right. 

The Council has reviewed the relevant planning history and constraints affecting the site, including the planning history identified above and the matters set out within Appendix 1, and has not identified any planning condition, Article 4 Direction or other restriction removing the permitted development right relied upon. 

Conclusion

For the reasons set out above, and on the balance of probabilities, the Council is satisfied that the proposed works, as shown on the submitted plans, would be carried out within the boundaries of an existing private way and would be required for the improvement of that way. The works therefore fall within Schedule 2, Part 9, Class E of the GPDO. No prior approval requirement applies under Class E, and no Article 4 Direction, planning condition or other identified restriction has been found which would prevent reliance on that permitted development right. The proposed development would therefore be lawful for the purposes of section 192 of the Town and Country Planning Act 1990.

This certificate would confirm only the lawfulness of the proposed development in planning terms. It would not remove the need for any separate consent, licence, landowner agreement, ecological licence, highway approval, drainage consent or other statutory approval that may be required.

RECOMMENDATION: It is recommended that a Certificate of Lawfulness for Proposed Development be GRANTED.

Reason for approval: The proposed works, as shown on the submitted plans and assessed on the evidence before the Local Planning Authority, would be carried out within the boundaries of an existing private way and would be reasonably required for the improvement of that way. On the balance of probabilities, the works therefore fall within Schedule 2, Part 9, Class E of the Town and Country Planning (General Permitted Development) (England) Order 2015 (as amended). 

No prior approval requirement applies and no Article 4 Direction, planning condition or other identified restriction has been found which would prevent reliance on that permitted development right. The proposed development would therefore be lawful for the purposes of section 192 of the Town and Country Planning Act 1990.











APPENDIX 1 –
Checklist for permitted development under Schedule 2 of the Town and Country Planning (General Permitted Development) Order 2015 (as amended)

If yes is answered to any of the below questions, then planning permission will be required for the proposal. 
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	Constraint
	Yes/No/N/A
	Notes

	Is there an Article 4 Direction removing PD rights for a class within which the proposal falls?
	No.
	N/A

	Is there a condition removing PD rights for a class within which the proposal falls? 
	No.
	N/A



