APPLICATION FOR VARIATION/REMOVAL OF CONDITION
CASE OFFICER REPORT

	APPLICATION REFERENCE:
	PL/2026/00723

	APPLICATION TYPE:
	Removal/variation of conditions

	SITE ADDRESS:
	Land Off Elizabeth Way, Hilperton, BA14 7QL

	DEVELOPMENT DESCRIPTION:
	Variation of Condition 5 of PL/2021/08554 in Relation to Shared Surfaces

	RECOMMENDATION:
	Approve with Conditions



SITE DESCRIPTION/CONTEXT

The application site relates to land at Elizabeth Way, Hilperton, forming part of a wider residential development approved under outline permission (ref. 16/00672/OUT) and subsequent reserved matters approval for 151 dwellings under planning permission PL/2021/08554. 

The wider site extends to approximately 10ha and is located on land to the west of Elizabeth Way, within Hilperton Parish and adjoining the boundary of Trowbridge. It forms part of a larger allocation known as the “Hilperton Gap” identified within the Wiltshire Housing Site Allocations Plan. 

The development is currently under construction and partially occupied. The approved scheme establishes a residential layout comprising a hierarchy of streets, including shared surface roads intended to provide low-speed environments with strong pedestrian priority and enhanced place-making qualities.

The surrounding area is predominantly residential in character, with existing housing to the west at Wyke Road and further development parcels progressing to the east. The site benefits from pedestrian and cycle connections and integrates with adjoining land parcels, as envisaged through the outline consent and reserved matters approval.


PROPOSAL

This report considers a Section 73 application seeking to vary Condition 5 of planning permission PL/2021/08554 (reserved matters approval).

Condition 5 currently requires that no shared surfaces shall be constructed until details of the coloured surfacing material have been submitted to and approved in writing by the Local Planning Authority. 

The application seeks to vary this condition in relation to the treatment of shared surface roads within the development.

The latest revised drawing identifies the:

· areas of shared surface that are to be constructed in block paving (coloured yellow); 
· areas of shared surface that have been constructed in block paving (coloured yellow and hatched in blue);
· areas of private drive that are to be constructed in block paving (coloured yellow);
· Areas of private drive that have been constructed in block paving (coloured yellow and hatched in blue);
· A single section of shared surface road (coloured orange and hatched in blue) which has already been constructed in black asphalt; and,
· All other areas of highway surfacing that are to be covered in black asphalt (coloured orange). 

The proposal therefore seeks to regularise the as-built situation and amend the condition so that all shared surfaces are delivered in accordance with the approved plan, rather than requiring further details to be submitted. This reflects the fact that part of the development has already been implemented.

During the course of the application, concerns were raised by the Urban Design Officer regarding the wording of the variation originally proposed by the applicant. The proposed wording would have allowed further shared surface areas to be surfaced in asphalt, or other unspecified materials, and was not considered to provide an appropriate level of control over the future appearance of the development. Furthermore, the proposed wording would not have provided an effective mechanism for regularising the development as constructed. The applicant originally proposed:

"No shared surfaces shall be constructed until details of them (either asphalt or coloured block paving material), or a suitable alternative have been submitted to and approved in writing by the Local Planning Authority."

As part of the shared surface network had already been constructed, including a section surfaced in asphalt, the proposed condition would have continued to require details to be approved prior to construction and would therefore not have regularised the existing position. Officers therefore advised that a compliance-based condition requiring development to be carried out in accordance with an approved surfacing plan would provide a more appropriate solution.

In response, the applicant submitted amended details, including Drawing Ref. BELLWAY-Eng-SK002 Rev D, which clearly identifies the surfacing treatment for all shared surface roads and private drives within the development. The amended drawing provides a clear basis for the revised wording of Condition 5 and secures the surfacing strategy through a precise and enforceable mechanism.

The amended drawing did not introduce any additional development or materially alter the nature of the proposal. Instead, it reduced the flexibility originally sought and provided a more prescriptive and enforceable surfacing strategy. Given that no third-party representations had been received, the Parish Council had raised no objection, and the amendments represented an overall betterment in planning terms, it was not considered necessary to undertake a further round of public consultation. The Urban Design Officer was reconsulted, given that the amendments directly responded to concerns within their area of expertise, and subsequently confirmed that they raised no objection. Whilst formal reconsultation with the Highway Authority was not considered necessary, the officer was notified of the amendments and raised no further comments.

RELEVANT PLANNING HISTORY

	[bookmark: _bc9eaa23_7b84_4e11_8860_67eb8bbe0c9e]

	Proposal / Summary

	PL/2021/08554 – Reserved Matters Approval

Approval granted on 13 September 2022 for 151 dwellings including layout, scale, appearance and landscaping pursuant to outline permission 16/00672/OUT

This permission imposed Condition 5 requiring details of shared surface materials to be submitted and approved prior to construction, to ensure a high-quality design outcome.

	16/00672/OUT – Outline Planning Permission

Outline permission for up to 165 dwellings with associated infrastructure and access arrangements. 

The principle of residential development, access arrangements, and overall site capacity were established through this permission and are not under reconsideration as part of this application.

	

	




RELEVANT LEGISLATION, POLICIES AND GUIDANCE

Town and Country Planning Act. 1990 (as amended)

Section 73 of the Town and Country Planning Act. 1990 (as amended) relates to the determination of applications to develop land without compliance with conditions previously attached. It states that:

(2) On such an application the local planning authority shall consider only the question of the conditions subject to which planning permission should be granted, and—

a) if they decide that planning permission should be granted subject to conditions differing from those subject to which the previous permission was granted, or that it should be granted unconditionally, they shall grant planning permission accordingly, and

b) if they decide that planning permission should be granted subject to the same conditions as those subject to which the previous permission was granted, they shall refuse the application.

The National Planning Practice Guidance (PPG) states the following:

· Nature of the Application: A Section 73 application is treated as a new planning permission, although it does not alter the original permission itself. The original permission remains intact and can still be implemented unless it has expired or been superseded.
· Limitations:
· Section 73 cannot be used to change the description of development or the operative part of the permission (e.g. the nature or extent of the approved use).
· It cannot be used to extend the time limit for implementing the original permission.
· If the proposed changes go beyond what can reasonably be considered under Section 73, a new planning application under Section 70 would be required.
· Decision-making: The local planning authority must consider the application only in relation to the conditions subject to which the original permission was granted. However, it may impose new or revised conditions if granting a new permission.
· Legal Agreements: Because a Section 73 application results in a new permission, any existing Section 106 agreement may need to be varied or replaced via a deed of variation to ensure obligations continue to apply to the new permission.

The grant of permission under Section 73 will result in a new planning permission, with all relevant conditions re-imposed as amended.

National Planning Policy: 
· National Planning Policy Framework (NPPF) 
· Planning Practice Guidance (PPG)
· National Design Guide
Development Plan:
The development plan for Wiltshire comprises the Wiltshire Core Strategy (WCS) (adopted January 2015) and any made neighbourhood plans, which remains the principal statutory planning document guiding development across the county. In line with Section 38(6) of the Planning and Compulsory Purchase Act 2004, planning decisions must be made in accordance with the development plan unless material considerations indicate otherwise.

Though the development plan is considered as a whole, those parts deemed to be particularly relevant to this application are listed below:

The adopted Wiltshire Core Strategy (WCS), with particular regard to:

· Core Policy 1 Settlement Strategy;
· Core Policy 2 Delivery Strategy;
· Core Policy 3 Infrastructure Requirements;
· Core Policy 29 Spatial Strategy for the Trowbridge Community Area
· Core Policy 51 Landscape
· Core Policy 57 Ensuring High Quality Design and Place Shaping;
· Core Policy 58 Ensuring the Conservation of the Historic Environment;
· Core Policy 60 Sustainable Transport;
· Core Policy 61 Transport & Development; 

Draft Wiltshire Local Plan Policies

At Full Council on 19 May 2026, the elected members of Wiltshire Council agreed to withdraw the emerging Wiltshire Local Plan.  It will now be subject to a legal process to finalise its withdrawal - which is likely to happen in July or August (2026).  The said Plan has no material weight for the purposes of the application.

Neighbourhood Plan: Hilperton Neighbourhood Plan 2020

Supplementary Planning Documents:

Wiltshire Design Guide (adopted April 2024)

ISSUES

The key considerations in the assessment of this application are as follows:

· Determining whether the proposed amendments fall within the scope of Section 73 of the Town and Country Planning Act 1990 which allows for the variation or removal of conditions attached to an existing planning permission. 
· Assessing whether the development, as amended, remains in accordance with the relevant policies and provisions of the development plan, and whether the changes materially alter the nature or impacts of the approved scheme.

CONSULTATION RESPONSES

Wiltshire Council Highways Officer: Objects to the proposed variation. The officer confirms that the Council has consistently maintained that shared surface roads should not be surfaced in black asphalt and that Condition 5 clearly requires a coloured surface material. It is noted that the asphalt section has been constructed without approval and at the applicant’s own risk.

Wiltshire Council Urban Design Officer: Raises concerns that the proposed rewording may allow further shared surface areas to be delivered in asphalt. Recommends that all remaining shared surface areas are clearly identified and secured as block paving to maintain consistency and design quality.

Following the submission of amended plans showing that private driveways will also be surfaced in block paving, the Urban Design Officer has confirmed that their concerns are addressed and raises no objection.

Wiltshire Council Landscape Officer: No comments.

Hilperton Parish Council: No objection. The Parish Council acknowledges that whilst one section will be tarmac, the majority of shared surfaces will be block paving and considers this to represent an overall design improvement.


REPRESENTATIONS

No third-party representations have been received in relation to this application.


ASSESSMENT
Section 38(6) of the Planning and Compulsory Purchase Act 2004 states:

"If regard is to be had to the development plan for the purposes of any determination to be made under the planning Acts, the determination must be made in accordance with the plan unless material considerations indicate otherwise."

In accordance with this statutory requirement, this application has been assessed against the relevant policies of the Development Plan, including the Wiltshire Core Strategy (2015) and, where applicable, any made Neighbourhood Plans. Consideration has also been given to the policies of the National Planning Policy Framework (NPPF) as a material consideration in the assessment.

Principle of Development – Scope of Section 73

The application seeks to vary a condition attached to the reserved matters approval relating solely to the surfacing treatment of shared surface roads. The proposed change is confined to a detailed aspect of the approved scheme and does not affect the description of development, the approved layout, scale, appearance, landscaping, or the overall form and nature of the development.

The principle of the development has already been established through the outline planning permission, with the reserved matters subsequently approved. The proposed amendment does not seek to revisit those matters and is limited to the variation of a condition controlling the detailed finish of the shared surface roads. As such, the application is considered capable of being determined as a variation of condition application.

Compliance with the Development Plan and National Policy

The principal policy considerations relate to design quality and place-making, in particular Core Policy 57 (Ensuring High Quality Design and Place Shaping). At a national level, the National Design Guide and the National Planning Policy Framework (NPPF, place strong emphasis on achieving well-designed places.

Core Policy 57 requires development to create high quality spaces that respond positively to their context, with appropriate materials and detailing contributing positively to the character and quality of place.

The original condition was imposed to secure high-quality design through the use of appropriate surfacing materials on shared surface streets, recognising their importance in defining street hierarchy, pedestrian priority and overall place character. The condition states:

“No shared surfaces shall be constructed until details of them (the coloured surfacing material) have been submitted to and approved in writing by the local planning authority.

REASON: The application contained inadequate information in respect of this issue and the matter is required to be controlled in the interests of securing high-quality design.”

The reason for the condition indicates that a consistent and appropriate palette of materials was required to avoid the use of standard black asphalt across shared surfaces. A section of shared surface has, however, been constructed in black asphalt without the discharge of this condition. The current application seeks to regularise this as-built position and to secure appropriate materials for the remaining shared surfaces within the development.

In this context, two principal issues arise:

1. Acceptability of the As-Built Asphalt Shared Surface

The Highway Authority objects to the proposed variation on the basis that shared surface roads should be constructed in a coloured material rather than black asphalt in order to reinforce their intended function and character. The Local Planning Authority has given careful consideration to this objection and the design rationale underpinning it.

Whilst the Highway Authority has objected, the Local Planning Authority considers that the matters raised relate primarily to design quality rather than highway safety or function. Having regard to the specialist input of the Urban Design Officer, and the limited extent of the deviation, the LPA considers that the identified harm is minor and does not justify refusal.

It is acknowledged that the use of black asphalt for a section of shared surface does not align with the original design intent of Condition 5, which sought to secure a high-quality, visually distinct and pedestrian-prioritised environment. The use of black asphalt in this location is considered to result in a limited degree of design harm, insofar as it fails to achieve the material differentiation originally envisaged by Condition 5 and supported by Core Policy 57 and associated design guidance. The importance of material differentiation in reinforcing street hierarchy and place-making is recognised both within Core Policy 57 of the Wiltshire Core Strategy and the Wiltshire Design Guide (2024).

However, the Highway Authority's concerns relate primarily to design quality and visual appearance rather than matters of highway safety. No concerns have been raised regarding vehicle movements, pedestrian safety, access arrangements or the overall operation of the highway network. Furthermore, following consideration of the amended details, no objections have been maintained by consultees with specific expertise in design or landscape matters. The Urban Design Officer is satisfied with the revised proposal, the Landscape Officer raises no objection, and the Parish Council has confirmed that it has no objection to the amended approach. Taken together, these responses indicate that, on balance, the revised surfacing strategy is acceptable in design terms.

In assessing the weight to be attached to the Highway Authority's concerns, regard has been had to the extent and significance of the departure from the original design approach. In this case, the asphalt surfacing is confined to a single and limited section of the shared surface network. The submitted surfacing plan demonstrates that the substantial majority of shared surface areas throughout the development will be surfaced in coloured block paving, thereby maintaining the intended hierarchy, legibility and overall character of the internal street network. As such, the departure from the originally envisaged material palette is localised and does not undermine the wider design concept of the approved development.

The surfacing strategy shown on Drawing Ref: BELLWAY-Eng-SK002 Rev D is proposed to be secured through a revised wording of Condition 5. This provides a clear and enforceable mechanism to regularise the limited area of asphalt already constructed whilst ensuring that all remaining shared surfaces are delivered in accordance with the approved surfacing plan.

Taking these matters into account, it is considered that, whilst the concerns of the Highway Authority are acknowledged and have been afforded appropriate weight, the limited and localised nature of the asphalt surfacing, together with the absence of objection from the Urban Design Officer, Landscape Officer and Parish Council, means that the proposal would not result in unacceptable harm to the overall design quality, character or function of the development. Subject to the revised wording of Condition 5, the development would continue to accord with Core Policy 57 of the Wiltshire Core Strategy and the design objectives of the National Planning Policy Framework.

2. Control of Remaining Shared Surfaces

As previously stated, the Urban Design Officer expressed concern that the wording originally proposed by the applicant would introduce an unacceptable degree of flexibility by allowing additional shared surface areas to be constructed in asphalt or other unspecified materials. Such an approach would undermine the purpose of the original condition, which was imposed to secure a high-quality public realm and coherent design approach across the development. It is therefore considered that the wording originally proposed by the applicant would conflict with the objectives of Core Policy 57 of the Wiltshire Core Strategy and the design aspirations of the National Planning Policy Framework.

The Case Officer agrees with that assessment. Furthermore, as part of the shared surface network has already been constructed, the condition wording proposed by the applicant would not provide an effective mechanism for regularising the development as built. Consequently, it would not achieve the intended planning outcome.

The submitted Highway Surface Plan (Drawing Ref: BELLWAY-Eng-SK002 Rev D) clearly identifies the surfacing treatment to be used throughout the development, including the limited section of shared surface already constructed in asphalt and those areas that are to be provided in block paving. The revised approach secures those details through a compliance-based condition requiring the development to be carried out in accordance with the approved surfacing plan.

The revised wording of Condition 5 is proposed as follows:

The shared surface roads and private drives within the development shall be constructed and thereafter retained in accordance with Drawing Ref: BELLWAY-Eng-SK002 Rev D.

REASON: In the interests of securing high quality design and place-making in accordance with Core Policy 57 of the Wiltshire Core Strategy and the National Planning Policy Framework.


In the opinion of the Local Planning Authority, the revised wording of Condition 5 provides a precise and enforceable mechanism to secure the surfacing strategy across the development. It regularises the limited area of asphalt already constructed whilst ensuring that the remaining shared surfaces are delivered in accordance with the approved design approach shown on Drawing Ref: BELLWAY-Eng-SK002 Rev D.

The Local Planning Authority is therefore satisfied that the development will maintain the overall design integrity and placemaking objectives of the approved scheme. Whilst a limited departure from the original design approach has occurred through the construction of a section of asphalt surfacing, the revised condition secures an acceptable and coherent surfacing strategy across the remainder of the site. The proposal is therefore considered to accord with Core Policy 57 of the Wiltshire Core Strategy and the design objectives of the National Planning Policy Framework.

Assessment of Conditions

Should permission be granted for the proposed variation, it is considered appropriate to review the conditions attached to the existing reserved matters approval to ensure they remain relevant, necessary and enforceable in light of the amended proposal. This includes consideration of whether any conditions have already been discharged and, where appropriate, whether they should be reworded to require compliance with approved details rather than the submission of further information.

· Condition 1 (Approved Plans) to be retained.
· Condition 2 (Landscaping Implementation) is a compliance-based condition controlling the implementation of approved landscaping works. It remains relevant and necessary and should be retained in its existing form.
· Condition 3 (SuDS Materials) has not been discharged and continues to serve a clear planning purpose in securing a high-quality development. It is therefore appropriate to retain this condition as currently worded.
· Condition 4 (Lighting Monitoring Regime) was discharged on 20 September 2023. It is therefore appropriate to amend the wording so that it requires compliance with the approved details rather than the submission of further information.
· Condition 5 (Shared Surface Materials) should be varied to require the shared surface roads and private drives to be constructed and retained in accordance with Drawing Ref: BELLWAY-Eng-SK002 Rev D. This provides a precise and enforceable mechanism for controlling surfacing materials across the development and regularising the limited area already constructed in asphalt.

Legal Agreement 

The planning obligations associated with the wider development are secured through the outline planning permission and are not affected by the proposed variation of this reserved matters condition.


PLANNING BALANCE AND CONCLUSION

In considering the proposed variation to Condition 5, the Local Planning Authority has assessed whether the amendment would materially alter the nature, design quality or impacts of the approved development.

The proposal relates solely to the surfacing treatment of areas of shared surface road and private drives within the development. It does not alter the approved layout, scale, appearance, landscaping, access arrangements or overall form of the development.

Whilst the retention of black asphalt for a limited section of shared surface represents a departure from the original design approach envisaged by Condition 5, the extent of that deviation is minor and localised. Having regard to the development as a whole, it is not considered that the retention of this limited area of asphalt surfacing would result in unacceptable harm to the character, appearance, functionality or overall design quality of the development.

The Local Planning Authority has carefully considered the concerns raised by the Highway Authority. However, those concerns relate principally to design quality and visual appearance rather than matters of highway safety. No objections have been maintained by the Urban Design Officer, Landscape Officer or Hilperton Parish Council, all of whom are satisfied that the surfacing strategy represents an acceptable outcome.

The proposed variation provides an appropriate mechanism for regularising the as-built surfacing whilst ensuring that the remainder of the shared surface network is delivered in accordance with an approved and coherent surfacing strategy. Through the revised wording of Condition 5, development will be required to accord with Drawing Ref: BELLWAY-Eng-SK002 Rev D, thereby providing a precise and enforceable means of securing the agreed surfacing treatments across the site.

In applying the planning balance, the limited and localised design harm identified is afforded limited weight. This is outweighed by the benefits of securing a clear, enforceable surfacing strategy across the site, preventing further design dilution and regularising the development as constructed. The proposal is therefore considered to accord with Core Policy 57 of the Wiltshire Core Strategy and with the design objectives of the National Planning Policy Framework.

Accordingly, the application is recommended for approval, subject to the amended wording of Condition 5 and the other conditions set out below.

RECOMMENDATION:
That permission be GRANTED subject to conditions.









