APPLICATION FOR VARIATION/REMOVAL OF CONDITION
CASE OFFICER REPORT

	APPLICATION REFERENCE:
	PL/2026/02219

	APPLICATION TYPE:
	Removal/variation of conditions

	SITE ADDRESS:
	All Cannings Village Shop, The Street, All Cannings, Devizes, SN10 3PA

	DEVELOPMENT DESCRIPTION:
	Vary Condition 2 on PL/2024/04962 - Removal of existing temporary shop building and the erection of a permanent shop.

	RECOMMENDATION:
	Approve with Conditions



SITE DESCRIPTION/CONTEXT

The application site relates to All Cannings Community Shop, located to the rear of the Village Hall on The Street within the settlement of All Cannings. The site comprises a small parcel of land accommodating the shop building and associated external areas, including a shared parking area with the adjoining Village Hall.

The site is accessed via an existing vehicular access from The Street, which also serves the Village Hall. The access leads to a shared parking area positioned to the south-west of the application site. 

The shop building is positioned within the northern to north-eastern part of the site. The site is bound by a mixture of boundary treatments, including fencing, walls and vegetation. These include:

· a wire fence, approx. 1m high between the site and the adjacent Village Hall amenity space;
· a close boarded fence, approx. 1m high along the northeastern boundary;
· established planting, including trees and hedgerow, along parts of the north-western boundary;
· a tall masonry wall along the southwest boundary.

The site is not fully enclosed and includes areas where boundary treatments are relatively low in height, resulting in parts of the site being visible from surrounding land and the shared access/parking area.

The surrounding area is characterised by a mix of uses. The Village Hall lies immediately adjacent to the site, with associated parking and outdoor space. The site is also bounded by residential uses on the southwest, northwest and northeastern sides. 

The site lies within the All Cannings Conservation Area and is also located within the North Wessex Downs National Landscape. The adjacent Village Hall is identified as a building of local significance within the Conservation Area. 
The lawful use of the site as a community shop is well established, having historically operated from temporary structures for a number of years. The permanent shop building has now been constructed and is in use, continuing that established function.

PROPOSAL

This report considers a Section 73 application for the variation/removal of condition(s) imposed on planning permission PL/2024/04962. The application relates to the site at All Cannings Village Shop, and seeks to vary/remove condition 2 in relation to the approved plans. 

The purpose of the application is to substitute the approved plans with a revised set of drawings reflecting amendments to the design of the building as constructed on site. The development has now been completed and is in use as a community shop.
The submitted information indicates that the principal changes to the approved scheme comprise:

· An increase in the overall height of the building, arising from changes to the method of construction and the incorporation of additional insulation;
· Alterations to the design of the building, including changes to fenestration and the form of the roof, particularly to the southern elevation;
· The integration of elements previously shown as separate structures into the main built form.

The application does not seek to vary the approved use of the site, which remains as a community shop, nor does it propose changes to the overall layout or siting of the building within the site.

The effect of granting planning permission under Section 73 would be the issue of a new planning permission for the development as amended, subject to a reissued suite of conditions.

RELEVANT PLANNING HISTORY

	[bookmark: _bc9eaa23_7b84_4e11_8860_67eb8bbe0c9e]

	Proposal / Summary

	PL/2024/04962 - Removal of existing temporary shop building and the erection of a permanent shop – Approved with conditions - 01/10/2024




RELEVANT LEGISLATION, POLICIES AND GUIDANCE

Town and Country Planning Act. 1990 (as amended)

Section 73 of the Town and Country Planning Act. 1990 (as amended) relates to the determination of applications to develop land without compliance with conditions previously attached. It states that:

(2) On such an application the local planning authority shall consider only the question of the conditions subject to which planning permission should be granted, and—

a) if they decide that planning permission should be granted subject to conditions differing from those subject to which the previous permission was granted, or that it should be granted unconditionally, they shall grant planning permission accordingly, and

b) if they decide that planning permission should be granted subject to the same conditions as those subject to which the previous permission was granted, they shall refuse the application.

The National Planning Practice Guidance (PPG) states the following:

· Nature of the Application: A Section 73 application is treated as a new planning permission, although it does not alter the original permission itself. The original permission remains intact and can still be implemented unless it has expired or been superseded.
· Limitations:
· Section 73 cannot be used to change the description of development or the operative part of the permission (e.g. the nature or extent of the approved use).
· It cannot be used to extend the time limit for implementing the original permission.
· If the proposed changes go beyond what can reasonably be considered under Section 73, a new planning application under Section 70 would be required.
· Decision-making: The local planning authority must consider the application only in relation to the conditions subject to which the original permission was granted. However, it may impose new or revised conditions if granting a new permission.
· Legal Agreements: Because a Section 73 application results in a new permission, any existing Section 106 agreement may need to be varied or replaced via a deed of variation to ensure obligations continue to apply to the new permission.


National Planning Policy: 
· National Planning Policy Framework (NPPF) 
· Planning Practice Guidance (PPG)
· National Design Guide
Development Plan:
The development plan for Wiltshire comprises the Wiltshire Core Strategy (WCS) (adopted January 2015) and any made neighbourhood plans, which remains the principal statutory planning document guiding development across the county. In line with Section 38(6) of the Planning and Compulsory Purchase Act 2004, planning decisions must be made in accordance with the development plan unless material considerations indicate otherwise.

Though the development plan is considered as a whole, those parts deemed to be particularly relevant to this application are listed below:

The adopted Wiltshire Core Strategy (WCS), with particular regard to:

· Core Policy 1 Settlement Strategy;
· Core Policy 2 Delivery Strategy;
· Core Policy 12 Spatial Strategy: Devizes Community Area:
· Core Policy 41 Sustainable Construction and Low-Carbon Energy;
· Core Policy 48 Supporting Rural Life
· Core Policy 50 Biodiversity and Geodiversity;
· Core Policy 51 Landscape
· Core Policy 57 Ensuring High Quality Design and Place Shaping;
· Core Policy 58 Ensuring the Conservation of the Historic Environment;
· Core Policy 61 Transport & Development; 
· Core Policy 62 Development Impacts on the Transport Network;
· Core Policy 64 Demand Management


Draft Wiltshire Local Plan Policies 

At Full Council on 19 May, the elected members of Wiltshire Council agreed to withdraw the emerging WLP. It will now be subject to a legal process to finalise its withdrawal – which is likely to happen in July or August (2026). The said Plan has no material weight for the purposes of the application.

Neighbourhood Plan:

There is no made plan for All Cannings.

Supplementary Planning Documents:

· Wiltshire Design Guide (adopted April 2024)
· Wiltshire Local Transport Plan 2011 – 2026 – Car Parking Strategy (March 2011)

ISSUES

The key considerations in the assessment of this application are as follows:

· Determining whether the proposed amendments fall within the scope of Section 73 of the Town and Country Planning Act 1990 which allows for the variation or removal of conditions attached to an existing planning permission. 
· Assessing whether the development, as amended, remains in accordance with the relevant policies and provisions of the development plan, and whether the changes materially alter the nature or impacts of the approved scheme.

CONSULTATION RESPONSES

WC Arboricultural Officer – No objections. 

WC Highway Officer – No objections. 

WC Conservation Officer – No objections.

All Cannings Parish Council – No objections. 


REPRESENTATIONS
Below is a summary of the representations received during the consultation period. Only material planning considerations have been taken into account in the assessment of this application. Non-material issues, such as property values or private legal disputes, cannot be considered in the determination process.

27 letters of support have been received. The materials considerations are summarised as follows: 

Design, Appearance & Visual Impact
· The building is widely considered to be well designed, sympathetic and visually appropriate for its rural village context. 
· Use of natural materials (e.g. timber cladding) and colour treatment helps the building blend with its surroundings. 
· The development is described as more attractive than the previous structure, improving the visual quality of the site. 
· The scale and form are considered comparable to the previous building, limiting landscape harm. 
· The siting of the building against existing vegetation (hedge/tree line) reduces its visual prominence. 
· The development is perceived as unobtrusive within the wider landscape, with seasonal vegetation further softening views. 

Impact on Residential Amenity
· Neighbouring occupiers report no material loss of daylight or privacy arising from the development. 
· The increase in height is generally considered minimal and not harmful to neighbouring amenity. 
· The building’s position to the rear of the site contributes to limited amenity impact. 

Scale, Form & Height
· The amended scheme is considered to be of similar scale and profile to the previous building. 
· The increase in height is regarded as negligible or indiscernible in practical terms. 
· Comments indicate that roof design changes do not materially alter visual impact, including views from the car park. 

Highways & Access
· Reference is made to management of deliveries and operational arrangements to minimise disturbance. 
· No concerns are raised in relation to traffic safety or access impacts, with some support noting careful operational management. 

Sustainability & Construction
· The development incorporates environmentally conscious construction methods, including reduced use of concrete and alternative foundation systems. 
· Improvements such as additional insulation and sustainable materials are cited as positive aspects. 

2 letters of objection/concern have been received. The material considerations are summarised as follows: 

Design, scale and visual impact / character of the area
· The increase in height and changes to design are considered:
· Substantial and materially different from the approved scheme
· Resulting in a building that is no longer subservient to the village hall
· Causing harm to the character and appearance of the Conservation Area 
· The building is argued to be:
· More prominent in the street scene than previously assessed 
· Concern that the proposal fails to meet:
· High quality design expectations 

 Heritage impacts
· The site lies within the All Cannings Conservation Area and within a designated landscape. 
· The revised scheme is considered to:
· Cause harm to the setting of heritage assets, including the village hall
· Fail to preserve or enhance the Conservation Area
· Reference is made to:
· NPPF heritage tests (including great weight to conservation and harm balancing) 

Residential amenity
· The amended building is considered to result in:
· Overlooking and loss of privacy, particularly from the raised height
· Overbearing impact on nearby residential property (Croft House)
· The incorporation and redesign of the “milk hut” element is identified as particularly harmful due to:
· Increased height
· Greater visual presence and perceived overlooking 

Safeguarding / overlooking to neighbouring uses (village hall / preschool)
· Concerns raised regarding:
· Overlooking and increased visibility into the preschool outdoor play area
· Potential for inappropriate behaviour from members of the public using adjacent seating areas
· Specific issues identified include:
· Privacy concerns
· Noise / disturbance
· Potential interaction between the public and children
· Presence of dogs and associated risks
· Mitigation suggested by objector:
· Higher or solid boundary treatment
· Relocation of seating area 

Planning process / decision-making consistency (limited material weight)
· Concern that:
· The original permission was a finely balanced decision
· Approval of a materially larger scheme would represent inconsistent decision-making
· While this is not determinative, it is relevant insofar as it relates to:
· The baseline acceptability of scale and design under policy 

Need / justification for elements of the scheme
· Concern raised that:
· The milk dispensing facility may not return, weakening the original community benefit argument
· This is relevant only insofar as it affects:
· Planning balance and public benefits 


ASSESSMENT
Section 38(6) of the Planning and Compulsory Purchase Act 2004 states:

"If regard is to be had to the development plan for the purposes of any determination to be made under the planning Acts, the determination must be made in accordance with the plan unless material considerations indicate otherwise."

In accordance with this statutory requirement, this application has been assessed against the relevant policies of the Development Plan, including the Wiltshire Core Strategy (2015) and, where applicable, any made Neighbourhood Plans. Consideration has also been given to the policies of the National Planning Policy Framework (NPPF) as a material consideration in the assessment.

Principle of the Development – Do the proposed amendments fall within the scope of s73?

The proposed amendments have been reviewed and are considered to fall within the scope of Section 73 of the Town and Country Planning Act 1990. The changes do not result in a fundamentally different development from that originally approved, nor do they seek to alter the description of development or extend the time limit for implementation. As such, the application is valid under Section 73 and can be determined as a variation of condition(s) attached to the original planning permission.


Compliance with the Development Plan

In accordance with Section 38(6) of the Planning and Compulsory Purchase Act 2004, planning decisions must be made in accordance with the development plan unless material considerations indicate otherwise. The development plan for the area comprises the Wiltshire Core Strategy (2015), with national policy set out in the National Planning Policy Framework (NPPF) forming a material consideration.

Planning permission PL/2024/04962 established the principle of development for the removal of the temporary shop and erection of a permanent community shop on the site. The current application seeks only to vary the approved plans secured by condition, and therefore the assessment focuses on whether the development as amended remains in accordance with the relevant policies of the development plan and does not give rise to materially different or unacceptable impacts when compared to the scheme previously approved.

Since the grant of the original permission, there have been no material changes to the development plan or national policy context that would alter the acceptability of the principle of development at this site. The site continues to benefit from an established use as a community facility, and the objectives of supporting rural services and ensuring high-quality design, as set out in the relevant provisions of the Wiltshire Core Strategy and the NPPF, remain applicable.

Accordingly, the assessment that follows considers whether the amended development remains compliant with the relevant policies of the development plan, having particular regard to design and visual impact, heritage considerations, residential amenity and other material planning considerations arising from the proposed changes.

Design, Scale and Visual Impact (including Heritage) 

It is necessary to assess whether the amendments to the approved plans, particularly the increase in height and associated design changes, result in a materially different or harmful impact when compared to the scheme previously approved under planning permission PL/2024/04962.

The site lies within the All Cannings Conservation Area and within the North Wessex Downs National Landscape, and therefore particular regard must be had to the impact on the character and appearance of the area and the setting of heritage assets, including the adjacent Village Hall.

The previously approved scheme was considered acceptable on balance, with no identified harm to the character or appearance of the Conservation Area. In this instance, the Conservation Officer has reviewed the amended plans and raises no objection, confirming that the changes do not give rise to any additional impact beyond that already assessed under the original permission. Significant weight is afforded to this specialist advice.

In terms of the physical changes, the amendments include an increase in height, alterations to the roof form and changes to fenestration. Whilst these changes are material and have been duly considered, it is necessary to assess whether they result in a materially greater level of visual impact.

Having regard to the siting of the building to the rear of the Village Hall, the surrounding context and the presence of boundary treatments and vegetation, it is considered that the building as constructed does not appear unduly prominent or out of keeping within the street scene or wider village context. The increase in height does not result in the building appearing dominant or incongruous when viewed from publicly accessible viewpoints.

Furthermore, the design and external appearance of the building remain consistent with the general form and character of that previously approved, and it is not considered that the amendments result in a development that undermines the role of the building as a subordinate element within the wider setting.

Accordingly, it is considered that the amended development does not give rise to harm to the character or appearance of the Conservation Area or the wider landscape. No harm to designated or non-designated heritage assets has been identified, and the proposal is therefore considered to remain in accordance with the relevant provisions of Core Policy 57 and Core Policy 58 of the Wiltshire Core Strategy, and the aims of the National Planning Policy Framework. As no harm to the significance of the Conservation Area or other heritage assets has been identified, there is no requirement to undertake a balancing exercise under the heritage provisions of the National Planning Policy Framework.

Residential Amenity 

The impact of the amended development on neighbouring amenity has been assessed having regard to Core Policy 57 of the Wiltshire Core Strategy, which seeks to ensure that development does not result in unacceptable harm to the amenities of adjoining occupiers, including in respect of loss of privacy, outlook and overbearing impact.

Planning permission PL/2024/04962 established that the siting of a permanent community shop building in this location would be acceptable in principle, including in respect of its relationship with surrounding residential properties. The current application therefore considers whether the amendments to the approved plans, in particular the increase in height and changes to design, result in a materially different or unacceptable level of impact.

The primary relationship of relevance is with the neighbouring property known as Croft House, located to the south-west of the application site. This property is separated from the site by a substantial masonry boundary wall, which provides a clear physical barrier between the two sites.

A site visit has been undertaken to assess the development as constructed. Access to Croft House was sought but was not available; however, the relationship has been assessed from the site boundary and surrounding publicly accessible areas. Given the presence of the boundary wall and the separation distance between the buildings, it is considered that the relationship can be reasonably and reliably understood.

In respect of overlooking and loss of privacy, the amended building remains at ground floor level and does not introduce additional upper-level openings. Whilst the height of the building has increased, it is not considered that this results in a demonstrable increase in direct overlooking to neighbouring residential curtilage, particularly given the intervening boundary treatment. The degree of intervisibility is therefore considered to be limited and not materially different from that previously assessed.

In terms of overbearing impact and outlook, the increase in height has been carefully considered. However, having regard to the siting of the building, the separation distance to neighbouring properties, and the presence of the boundary wall, the development as constructed does not appear unduly dominant or overbearing when viewed from the neighbouring land. The building remains of a scale and form that is consistent with that previously approved and is not considered to give rise to unacceptable harm in terms of visual dominance or loss of outlook.

Concerns have also been raised in relation to the relationship between the development and adjoining land associated with the Village Hall, including its outdoor areas. Whilst these concerns are noted, the planning system’s remit is to consider land use impacts in terms of privacy, outlook and general amenity. In this context, whilst there is some degree of intervisibility between the site and adjoining land, this is not materially different from the relationship that existed previously or that was approved under the extant permission, and it is not considered to give rise to unacceptable harm in planning terms.

Overall, taking into account the existing relationship between the site and neighbouring land, the nature of the amendments proposed, and the assessment of the development as constructed, it is considered that the proposal does not result in a materially greater level of harm to residential amenity than the scheme previously approved. The development is therefore considered to comply with Core Policy 57 of the Wiltshire Core Strategy. In this respect, the proposal does not give rise to a materially different planning outcome when compared to the extant permission.

Assessment of Conditions

Planning permission PL/2024/04962 was granted subject to a number of conditions, including Condition 2 (approved plans) which is the subject of this Section 73 application. The purpose of the current application is to substitute the approved drawings to reflect the development as built.

Condition 2 – Approved Plans
Condition 2 requires that the development be carried out in accordance with a specified list of approved drawings. The proposed variation seeks to replace those drawings with a revised set that reflect the amendments to the design and height of the building.

The variation of this condition is necessary and reasonable in order to regularise the development as constructed. Subject to the acceptability of the amended scheme in planning terms (as assessed below), it is considered appropriate that Condition 2 be updated to refer to the revised drawings submitted as part of this application.

Review of Remaining Conditions
A review has been undertaken of the remaining conditions attached to the original permission to ensure they remain relevant, necessary and enforceable in the context of the development as built.

Condition 1 – Time Limit
The standard time limit condition has been implemented and is no longer capable of being complied with. . It is therefore not necessary or reasonable to reimpose this condition on any new permission.

Condition 3 – Construction Management Statement
This is a pre-commencement condition relating to site operations during construction. Given that the development has now been completed, the condition has effectively been overtaken by events and is no longer capable of being complied with. It is therefore not necessary or reasonable to reimpose this condition on any new permission.

Condition 4 – Materials
This condition required details of materials to be submitted and approved prior to development above slab level. As the development has been completed, the requirement is no longer capable of being discharged in the manner intended. Given that the materials have been implemented on site, it is not considered necessary to reimpose this condition.

Condition 5 – Arboricultural Protection
This condition relates to the protection of trees during construction. As construction is complete, the condition is no longer relevant and will not be reimposed.

Condition 6 – Delivery Hours
This operational condition remains relevant to the ongoing use of the site. It continues to serve a planning purpose in safeguarding neighbouring amenity and is therefore considered necessary and reasonable to reimpose.

Condition 7 – Opening Hours
This condition controls the hours of use of the shop and remains relevant and necessary in planning terms. It will be reimposed as part of any new permission.

Section 73 results in the issue of a new planning permission and requires the local planning authority to consider the full set of conditions afresh. In this case:

Conditions relating solely to the construction phase are no longer relevant and have been removed;
Conditions controlling the ongoing operation and use of the site remain necessary and will be reimposed;

Condition 2 will be updated to reflect the revised approved plans.

The resulting set of conditions is considered to be reasonable, necessary and enforceable, and appropriately reflects the development as amended and now constructed on site.

Other Material Considerations/Issues

Consultation responses
No objections have been raised by the Council’s statutory consultees.

The Highway Officer confirms that the proposed amendments, which relate to building height and external alterations, do not alter the previous highway assessment and raise no highway objection. 

The Conservation Officer advises that the previously approved scheme did not give rise to harm to the character or appearance of the Conservation Area or other heritage assets and raises no objection to the amended scheme, confirming that the changes are not considered to result in any additional impact beyond that previously assessed.

The Council’s Arboricultural Officer also raises no objection.

All Cannings Parish Council raises no objection.

The absence of objection from these consultees, particularly the Conservation Officer given the site’s designation constraints, is afforded significant weight in the overall assessment.

Public Representations
A total of 27 letters of support and 2 letters of objection/concern have been received and have been fully considered.

Support is noted, particularly in relation to the continued provision of a valued community facility and the perceived acceptability of the building’s design and appearance. Whilst this carries some weight, the principle of development is already established and therefore the weight afforded is limited to moderate.

The objections raise concerns primarily relating to:

· design, scale and visual impact;
· impact on the character and appearance of the Conservation Area;
· residential amenity, including overlooking and overbearing impact;
· the relationship between the development and adjoining land uses.

These matters are material planning considerations and are addressed in detail within the relevant sections of the assessment below.

With regard to concerns relating to safeguarding matters, it is noted that such matters are not, in themselves, determinative planning considerations.. However, where these concerns relate to potential issues of overlooking, privacy or general amenity, they have been considered within the amenity assessment.

Officer Site Assessment and Relationship to Surroundings
A site visit has been undertaken to assess the development as constructed within its context.
During the site visit, the relationship between the shop building and the neighbouring residential property (Croft House) was assessed from publicly accessible land and from the site boundary. Access to the property itself was sought but was not available at the time of the visit. Notwithstanding this, it is considered that the relationship can be reasonably understood given the separation distance and the presence of a substantial masonry boundary treatment between the site and the neighbouring property.

Based on on-site observations, it is considered that:

· The building as constructed remains separated from neighbouring residential land by a tall boundary wall, which materially limits direct intervisibility;
· The relative positioning, scale and separation distances are such that the amended development does not give rise to a material increase in overlooking or overbearing impact beyond that previously assessed under the extant permission;
· This on-site assessment supports the conclusions reached above in respect of design, heritage and amenity impacts.

The building has also been assessed in its wider context, including views from the shared access and surrounding area. Whilst it is acknowledged that the building is visible within the site, the changes in height and design do not result in a level of prominence or visual impact that is materially different from that previously considered acceptable.

Planning Balance of Material Considerations
The matters raised through consultation and representation have been carefully weighed. In doing so, significant weight is afforded to the technical advice received, particularly the conclusions of the Council’s Conservation Officer, who has reviewed the amended scheme and confirmed that the changes do not give rise to any additional impact on the character and appearance of the Conservation Area beyond that previously assessed. 

The Highway Authority has also confirmed that the amendments do not give rise to any highway concerns, and no technical objections have been raised by other consultees.

Further weight is afforded to the established principle of development and to the officer’s direct assessment of the development as constructed on site.

Whilst the objections raise concerns regarding design, heritage impact and residential amenity, it is considered that the amended development does not give rise to materially greater harm than the scheme previously approved.

Accordingly, when taken together, these material considerations do not indicate that the development as amended should be refused, and the acceptability of the proposal therefore turns on the detailed assessment set out above.


PLANNING BALANCE AND CONCLUSION
In determining this application under Section 73 of the Town and Country Planning Act 1990, the Local Planning Authority has considered whether the proposed amendments fall within the scope of Section 73. The proposed amendments have been assessed against the relevant policies of the Wiltshire Core Strategy, any applicable Neighbourhood Plan, and the National Planning Policy Framework. The assessment has also considered whether the development, as amended, materially alters the nature or impacts of the approved scheme.

The proposed variation of condition(s) is considered acceptable. The proposal remains in accordance with the development plan and relevant national guidance, and there are no material considerations that indicate otherwise.

RECOMMENDATION:
That Planning Permission be GRANTED subject to conditions. 








