APPLICATION FOR VARIATION/REMOVAL OF CONDITION
CASE OFFICER REPORT

	APPLICATION REFERENCE:
	PL/2026/00955

	APPLICATION TYPE:
	Removal/variation of conditions

	SITE ADDRESS:
	Mulberry House, 46 The Street, Marden, Devizes, SN10 3RQ

	DEVELOPMENT DESCRIPTION:
	Variation of condition 2 (approved plans),  condition 7 (Hard & Soft Landscaping) and Condition 8 (Details of Boundary Treatments) of PL/2024/02465 to allow for changes to the site plan and minor design changes

	RECOMMENDATION:
	Approve with Conditions



SITE DESCRIPTION/CONTEXT

The application site comprises a substantial, detached, 2.5 storey, new dwelling, originally approved in 2019.  There is a three-bay garage, built perpendicular to the front elevation of the property, fronting a large-gravelled driveway.  The front boundary of the site comprises a timber post and rail fence, with a temporary, metal gate at the access.

The application site is subject to the following planning policy constraints:

· Conservation Area; 
· Setting of listed buildings; 
· Within the open countryside and; 
· Within the North Wessex Downs National Landscape


PROPOSAL

This report considers a Section 73 application for the variation of condition 2 (approved plans), imposed on planning permission PL/2024/02465. The application relates to the site at Mulberry House, 46 The Street, Marden, and seeks to vary the approved plans to secure minor material design changes including, realignment of the entrance gates to centralise them with the front door of the host dwelling, replacement boundary wall with 2m high hedgerow and adjusted parking area/layout. 

These design changes have already been assessed and found to be acceptable under application ref: PL/2025/08495 which was a stand-alone householder application. However, it was considered prudent to vary the plans of the original approval to ensure works continue to commence in accordance with the correct plans. 


RELEVANT PLANNING HISTORY



	[bookmark: _bc9eaa23_7b84_4e11_8860_67eb8bbe0c9e]

	Proposal / Summary

	PL/2022/02666 - Full planning permission Decision - Approve with Conditions Date: 9/5/2022 – Erection of single detached family dwelling with linked garage; associated change of use of land .

	PL/2024/02465 - Removal/variation of conditions Decision - Approve with Conditions Date: 8/5/2024 – Variation of condition 2 of PL/2022/02666 - To enable 2 no. dormer windows, 4 no. roof lights, installation of solar panels to NE elevation, formation of new entrance gates, change in roof style and fenestration to approved orangery, fenestration changes,

	PL/2025/08495 - Householder planning permission Decision - Approve with Conditions Date: 18/12/2025 – External works - comprising the realignment of entrance gates, replacement of boundary wall with 2m high hedgerow and adjusted parking area.

	18/08874/FUL - Full planning permission Decision - Approve with Conditions Date: 1/2/2019 – Demolition of existing buildings in mixed use and construction of single detached family dwelling.

	20/00979/FUL - Full planning permission Decision - Approve with Conditions Date: 31/3/2020 – Demolition of existing buildings in mixed use and construction of single detached family dwelling




RELEVANT LEGISLATION, POLICIES AND GUIDANCE

Town and Country Planning Act. 1990 (as amended)

Section 73 of the Town and Country Planning Act. 1990 (as amended) relates to the determination of applications to develop land without compliance with conditions previously attached. It states that:

(2) On such an application the local planning authority shall consider only the question of the conditions subject to which planning permission should be granted, and—

a) if they decide that planning permission should be granted subject to conditions differing from those subject to which the previous permission was granted, or that it should be granted unconditionally, they shall grant planning permission accordingly, and

b) if they decide that planning permission should be granted subject to the same conditions as those subject to which the previous permission was granted, they shall refuse the application.

The National Planning Practice Guidance (PPG) states the following:

· Nature of the Application: A Section 73 application is treated as a new planning permission, although it does not alter the original permission itself. The original permission remains intact and can still be implemented unless it has expired or been superseded.
· Limitations:
· Section 73 cannot be used to change the description of development or the operative part of the permission (e.g. the nature or extent of the approved use).
· It cannot be used to extend the time limit for implementing the original permission.
· If the proposed changes go beyond what can reasonably be considered under Section 73, a new planning application under Section 70 would be required.
· Decision-making: The local planning authority must consider the application only in relation to the conditions subject to which the original permission was granted. However, it may impose new or revised conditions if granting a new permission.
· Legal Agreements: Because a Section 73 application results in a new permission, any existing Section 106 agreement may need to be varied or replaced via a deed of variation to ensure obligations continue to apply to the new permission.


National Planning Policy: 
· National Planning Policy Framework (NPPF) 
· Planning Practice Guidance (PPG)
· National Design Guide
Development Plan:
The development plan for Wiltshire comprises the Wiltshire Core Strategy (WCS) (adopted January 2015) and any made neighbourhood plans, which remains the principal statutory planning document guiding development across the county. In line with Section 38(6) of the Planning and Compulsory Purchase Act 2004, planning decisions must be made in accordance with the development plan unless material considerations indicate otherwise.

Though the development plan is considered as a whole, those parts deemed to be particularly relevant to this application are listed below:

The adopted Wiltshire Core Strategy (WCS), with particular regard to:

· Core Policy 1 Settlement Strategy;
· Core Policy 2 Delivery Strategy;
· Core Policy 18 Spatial Strategy for the Pewsey Community Area;
· Core Policy 41 Sustainable Construction and Low-Carbon Energy;
· Core Policy 50 Biodiversity and Geodiversity;
· Core Policy 51 Landscape
· Core Policy 57 Ensuring High Quality Design and Place Shaping;
· Core Policy 58 Ensuring the Conservation of the Historic Environment;
· Core Policy 60 Sustainable Transport;
· Core Policy 61 Transport & Development; 
· Core Policy 62 Development Impacts on the Transport Network;
· Core Policy 64 Demand Management 

Draft Wiltshire Local Plan Policies 

The examination of the emerging Wiltshire Local Plan has been paused and the weight to be afforded to any part of the emerging plan can be no more than very limited.  A decision on how to proceed will be made by the Council in May 2026.

· Policy 1: Settlement Strategy
· Policy 2: Delivery Strategy
· Policies 64 – 75: Economic, tourism, retail and transport
· Policies 76 – 84: Social, housing, community, public open space and wellbeing
· Policies 85 – 101: Sustainability, ecology, water and landscape, heritage, air quality 


Neighbourhood Plan:

There is no made neighbourhood plan for Marden. 

Supplementary Planning Documents:

· Wiltshire Design Guide (adopted April 2024)
· Wiltshire Local Transport Plan 2011 – 2026 – Car Parking Strategy (March 2011)
· North Wessex Downs Area of Outstanding Natural Beauty Management Plan 2019   2024
· Planning Practice Guidance (PPG)
· National Design Guide

ISSUES

The key considerations in the assessment of this application are as follows:

· Determining whether the proposed amendments fall within the scope of Section 73 of the Town and Country Planning Act 1990 which allows for the variation or removal of conditions attached to an existing planning permission. 
· Assessing whether the development, as amended, remains in accordance with the relevant policies and provisions of the development plan, and whether the changes materially alter the nature or impacts of the approved scheme.


CONSULTATION RESPONSES

WC Conservation Officer: No objection. 

WC Highways Officer: No objection subject to conditions. 

WC Arboricultural Officer: No objection. 

Marden Parish Council:

No comments received at the time of writing. 

REPRESENTATIONS
Below is a summary of the representations received during the consultation period. Only material planning considerations have been taken into account in the assessment of this application. Non-material issues, such as property values or private legal disputes, cannot be considered in the determination process.

No letters received at the time of writing. 


ASSESSMENT
Section 38(6) of the Planning and Compulsory Purchase Act 2004 states:

"If regard is to be had to the development plan for the purposes of any determination to be made under the planning Acts, the determination must be made in accordance with the plan unless material considerations indicate otherwise."

In accordance with this statutory requirement, this application has been assessed against the relevant policies of the Development Plan, including the Wiltshire Core Strategy (2015) and, where applicable, any made Neighbourhood Plans. Consideration has also been given to the policies of the National Planning Policy Framework (NPPF) as a material consideration in the assessment.


Principle of the Development – Do the proposed amendments fall within the scope of s73?

Assessment
This application is made under Section 73 of the Town and Country Planning Act 1990 and seeks to vary Conditions 2 (approved plans), 7 (hard and soft landscaping) and 8 (boundary treatments) of planning permission ref: PL/2024/02465, in order to regularise minor amendments to the site layout and external works.

The proposed amendments comprise the repositioning of the entrance gates, the replacement of the previously approved front boundary wall with hedging, and minor alterations to the landscaping and parking layout. These changes do not alter the description of development, do not increase the scale or quantum of development, and do not result in a fundamentally different form of development from that originally approved. 

It is therefore considered that the application falls squarely within the scope of Section 73, and that the Local Planning Authority is able to consider the proposed variations to the relevant conditions attached to the parent permission.

It is also noted that the same works have already been assessed and found acceptable in planning terms under the separate householder permission ref: PL/2025/08495. The purpose of the current application is to align the approved plans and conditions of the parent consent with those later approvals, ensuring clarity and consistency in the implementation of the development. 
On this basis, the principle of the development as approved under planning permission ref: PL/2024/02465 remains unchanged, and the proposed amendments are acceptable in principle.

Conclusion
The proposed amendments have been reviewed and are considered to fall within the scope of Section 73 of the Town and Country Planning Act 1990. The changes do not result in a fundamentally different development from that originally approved, nor do they seek to alter the description of development or extend the time limit for implementation. As such, the application is valid under Section 73 and can be determined as a variation of condition(s) attached to the original planning permission.


Compliance with the Development Plan

The principle of a single dwelling on the site has already been established through the grant of planning permission ref: PL/2024/02465, and earlier permissions. The current Section 73 application does not seek to revisit that principle, but solely to amend the approved plans and associated detail.

Given the limited nature of the changes proposed and noting that they have already been assessed and approved under ref: PL/2025/08495, it is considered that the amended scheme continues to comply with the relevant policies of the Wiltshire Core Strategy and the National Planning Policy Framework. There have been no material changes in policy circumstances since the grant of the parent permission that would indicate a different conclusion should now be reached. 

Accordingly, the amended development remains acceptable in principle and in accordance with the development plan.

In accordance with Section 73 of the Act, the assessment of this application has been limited to matters arising from the proposed variations to Conditions 2, 7 and 8. Other aspects of the approved development, which are unchanged from the extant permission and have previously been found acceptable, are not re‑assessed as part of this application.

Assessment of Conditions

This Section 73 application seeks to vary Conditions 2 (approved plans), 7 (hard and soft landscaping) and 8 (boundary treatments) of planning permission ref: PL/2024/02465. Each condition is considered below, having regard to the amended proposals and the tests for planning conditions set out in national guidance.

Condition 2 – Approved Plans
Condition 2 of planning permission ref: PL/2024/02465 restricts the development to the approved plans listed on the decision notice. The applicant seeks to vary this condition to substitute the approved site layout and associated drawings to reflect minor amendments to the external works, including the repositioning of the entrance gates, replacement of the front boundary wall with hedging, and minor changes to the parking and landscaping layout.

These amendments are limited in scale and do not alter the description of development, the overall form of the dwelling, or the quantum of development approved. The revised plans are consistent with the external works previously approved under householder planning permission ref: PL/2025/08495, which has established the acceptability of these changes in planning terms.

It is therefore considered reasonable and appropriate to vary Condition 2 to update the approved plans list. This will ensure clarity and certainty over what has been approved and will assist in the effective implementation and enforcement of the permission. The condition, as varied, would continue to meet the tests of necessity, precision and enforceability.

Condition 7 – Hard and Soft Landscaping
Condition 7 of the parent permission requires the submission and approval of a scheme of hard and soft landscaping prior to occupation. As part of the current application, detailed landscaping proposals have been submitted and are identified within the application documentation.

These details reflect the amended site layout and boundary treatment and have already been assessed and approved under ref: PL/2025/08495. The proposed landscaping is considered appropriate to the rural and village context of the site, would not result in harm to visual amenity, and would provide a suitable setting for the dwelling.

Given that the landscaping details have now been provided and assessed as part of this application, it is considered reasonable to vary Condition 7 to either:

· incorporate the submitted landscaping details by reference; or
· amend the wording of the condition so that it reflects the approved scheme and ongoing maintenance requirements only.

In doing so, unnecessary duplication of controls would be avoided, while ensuring that the approved landscaping is implemented and retained in the interests of visual amenity and character.

Condition 8 – Boundary Treatments
Condition 8 requires the submission and approval of full details of all boundary treatments prior to their erection. The current application proposes to vary this condition to reflect the amended boundary treatment to the front of the site, namely the replacement of the previously approved wall with hedging, together with the repositioned entrance gates.

Full details of the proposed boundary treatments, including materials and design, have been submitted with the application and have previously been approved under ref: PL/2025/08495. The revised boundary treatment is considered acceptable in visual and character terms and would not result in harm to the appearance of the site or the wider street scene.

In light of this, it is considered reasonable to vary Condition 8 to reference the submitted details, or to amend the condition so that it secures implementation of the approved boundary treatments only. This approach ensures that appropriate control is retained, while recognising that the relevant details have already been provided and assessed.

Other Conditions

Conditions 4 and 5 of planning permission ref: PL/2024/02465 required the submission and approval of details of external materials detailing and sample wall panel prior to development progressing above ground floor slab level.

It is noted that the dwelling has now substantially progressed beyond this stage and that the conditions no longer serve a practical planning purpose. In these circumstances, the conditions are no longer necessary or enforceable and do not meet the tests for planning conditions set out in national guidance.

The conditions are therefore not re‑imposed on the Section 73 permission.

Other conditions attached to planning permission ref: PL/2024/02465 have been reviewed and, where they are unaffected by the proposed amendments and remain relevant and necessary, they will be retained on the Section 73 permission. 


PLANNING BALANCE AND CONCLUSION
In determining this application under Section 73 of the Town and Country Planning Act 1990, the Local Planning Authority has considered whether the proposed amendments fall within the scope of Section 73. The proposed amendments have been assessed against the relevant policies of the Wiltshire Core Strategy, any applicable Neighbourhood Plan, and the National Planning Policy Framework. The assessment has also considered whether the development, as amended, materially alters the nature or impacts of the approved scheme.

In weighing the planning balance, the following factors have been considered:

· Benefits: 
· Alignment of the approved plans and conditions with the development as approved under the later householder permission, providing clarity and certainty for implementation and enforcement;
· A boundary treatment and landscaping scheme which is considered appropriate to the character of the site and its surroundings; and
· The avoidance of unnecessary or duplicated planning controls through the proportionate review of conditions.
· Harms: 
· None identified. 

On balance, it is considered that the proposed variation of conditions is acceptable. The amended development remains in accordance with the development plan and relevant national planning guidance, and there are no material considerations which indicate that permission should be withheld.

RECOMMENDATION:
That Planning Permission be GRANTED subject to conditions.






