APPLICATION FOR VARIATION/REMOVAL OF CONDITION
CASE OFFICER REPORT

	APPLICATION REFERENCE:
	PL/2026/01624

	APPLICATION TYPE:
	Removal/variation of conditions

	SITE ADDRESS:
	Bennells Cottage, 14, Oxenwood, Marlborough, SN8 3NQ

	DEVELOPMENT DESCRIPTION:
	Variation of condition 2 (approved plans) on PL/2024/05543 to allow for change of window and door construction to use European Oak and to avoid using a Slimline double glazed unit

	RECOMMENDATION:
	Approve with Conditions



SITE DESCRIPTION/CONTEXT

The application site comprises a symmetrical pair of 19th-century estate cottages, now one
dwelling, first appearing on the 1840s tithe map. They were probably rebuilt in a Gothic Revival
style circa 1861-3 by architect Samuel Sanders Teulon (1812-1873) for the workers of Fosbury
Estate. Tuelon is evident in the cottages’ polychromatic brickwork, gables with ornamental
bargeboards, tall brick chimneys, and windows with pointed-arch heads and clay tile tympana.
The site enjoys a lawned rear amenity area, contiguous with an agricultural field accessed via an agricultural track along the southern edge of the site. Its immediate setting is provided by its picket fences, brick and flint walls, shrubs and other boundary features, and its visual and physical relationship with the public open space of Oxenwood Green, the other former estate cottages and buildings within the village, and the surrounding rural landscape.

The site lies in the hamlet of Oxenwood which is in open countryside for planning purposes. It is within the designated Conservation Area and is considered to be a non-designated heritage
asset. There are a handful of Grade II listed buildings within the village. It is within the North
Wessex Downs National Landscape (formerly AONB). Bats and their roosts are recorded within the village, but not within the site. Public bridleway TIFO5 is 10m south.

PROPOSAL

This report considers a Section 73 application for the variation/removal of condition(s) imposed on planning permission PL/2024/05543. The application relates to the site at Bennells Cottage, 14 Oxenwood in Marlborough and seeks to vary condition 2 (plans) in order to alter the proposed specifications of the windows.

RELEVANT PLANNING HISTORY

PL/2024/05543 - Replacing rotten windows to various elevations and replacing existing rotten
gates with wrought iron gates. Approved with Conditions 18th October 2024.

RELEVANT LEGISLATION, POLICIES AND GUIDANCE

Town and Country Planning Act. 1990 (as amended)

Section 73 of the Town and Country Planning Act. 1990 (as amended) relates to the determination of applications to develop land without compliance with conditions previously attached. It states that:

(2) On such an application the local planning authority shall consider only the question of the conditions subject to which planning permission should be granted, and—

a) if they decide that planning permission should be granted subject to conditions differing from those subject to which the previous permission was granted, or that it should be granted unconditionally, they shall grant planning permission accordingly, and

b) if they decide that planning permission should be granted subject to the same conditions as those subject to which the previous permission was granted, they shall refuse the application.

The National Planning Practice Guidance (PPG) states the following:

· Nature of the Application: A Section 73 application is treated as a new planning permission, although it does not alter the original permission itself. The original permission remains intact and can still be implemented unless it has expired or been superseded.
· Limitations:
· Section 73 cannot be used to change the description of development or the operative part of the permission (e.g. the nature or extent of the approved use).
· It cannot be used to extend the time limit for implementing the original permission.
· If the proposed changes go beyond what can reasonably be considered under Section 73, a new planning application under Section 70 would be required.
· Decision-making: The local planning authority must consider the application only in relation to the conditions subject to which the original permission was granted. However, it may impose new or revised conditions if granting a new permission.
· Legal Agreements: Because a Section 73 application results in a new permission, any existing Section 106 agreement may need to be varied or replaced via a deed of variation to ensure obligations continue to apply to the new permission.

National Planning Policy: 
· National Planning Policy Framework (NPPF) 
· Planning Practice Guidance (PPG)
· National Design Guide
Development Plan:
The development plan for Wiltshire comprises the Wiltshire Core Strategy (WCS) (adopted January 2015) and any made neighbourhood plans, which remains the principal statutory planning document guiding development across the county. In line with Section 38(6) of the Planning and Compulsory Purchase Act 2004, planning decisions must be made in accordance with the development plan unless material considerations indicate otherwise.

Though the development plan is considered as a whole, those parts deemed to be particularly relevant to this application are listed below:

The adopted Wiltshire Core Strategy (WCS), with particular regard to:

· Core Policy 1: Settlement Strategy.
· Core Policy 2: Delivery Strategy.
· Core Policy 13: Spatial Strategy for the Pewsey Community Area.
· Core Policy 51: Landscape.
· Core Policy 55 Air Quality;
· Core Policy 56 Contaminated Land;
· Core Policy 57: Ensuring High Quality Design and Place Shaping.
· Core Policy 58: Ensuring the Conservation of the Historic Environment.
· Core Policy 62: Development Impacts on the Transport Network.

Neighbourhood Plan:

N/A - undesignated

Supplementary Planning Documents:

· Oxenwood Conservation Area Statement – January 2003
· Wiltshire Design Guide – Adopted March 2024 (WDG) Appendix D – Design Guidance for Householder extensions

ISSUES

The key considerations in the assessment of this application are as follows:

· Determining whether the proposed amendments fall within the scope of Section 73 of the Town and Country Planning Act 1990 which allows for the variation or removal of conditions attached to an existing planning permission. 
· Assessing whether the development, as amended, remains in accordance with the relevant policies and provisions of the development plan, and whether the changes materially alter the nature or impacts of the approved scheme.

CONSULTATION RESPONSES

Shalbourne Parish Council: No response received at the time of writing.

REPRESENTATIONS
Below is a summary of the representations received during the consultation period. Only material planning considerations have been taken into account in the assessment of this application. Non-material issues, such as property values or private legal disputes, cannot be considered in the determination process.

No third‑party representations were received during the consultation period.

ASSESSMENT
Section 38(6) of the Planning and Compulsory Purchase Act 2004 states:

"If regard is to be had to the development plan for the purposes of any determination to be made under the planning Acts, the determination must be made in accordance with the plan unless material considerations indicate otherwise."

In accordance with this statutory requirement, this application has been assessed against the relevant policies of the Development Plan, including the Wiltshire Core Strategy (2015) and, where applicable, any made Neighbourhood Plans. Consideration has also been given to the policies of the National Planning Policy Framework (NPPF) as a material consideration in the assessment.

Assessment of Conditions

Condition 2 – Plans

The development hereby permitted shall be carried out in accordance with the following approved plans and documents:

Location Plan. Rev A. Received 13 September 2024.
Proposed Site Plan. Rev A. Received 13 September 2024.
Gate Details. Rev B. Received 13 September 2024.
Existing and Proposed Gate Details. 1106 B. Received 13 September 2024.
Proposed West Elevation 1105. Received 25 July 2024.
Proposed East Elevation. 1101. Received 25 July 2024.
Proposed North Elevation. 1102. Received 25 July 2024.
Proposed South Elevation. 1103. Received 25 July 2024.
Proposed South Elevation Alley. 1104. Received 25 July 2024.
Window Details Drawing. 1001. Received 18 June 2024.
Application Form. Materials. Received 18 June 2024.

REASON: For the avoidance of doubt and in the interests of proper planning.

The application seeks to remove Window Details Drawing. 1001. And replace it with European Oak Window Details drawing 2506 and Bennells Window Specification and Details.

The only changes to the windows would be switching from double to single glazing and using European Oak instead of Sapele, while the approved pane styles would remain unchanged from that illustrated in the approved elevations.
In considering this application, the Local Planning Authority has had special regard to the statutory duty under Section 72(1) of the Planning (Listed Buildings and Conservation Areas) Act 1990 to pay special attention to the desirability of preserving or enhancing the character or appearance of the Conservation Area. The proposed use of traditionally detailed oak single‑glazed windows is considered to preserve the architectural character of the host dwelling and its contribution to the Conservation Area and would be a closer replica of the original windows than that previously approved.

Whilst the use of single glazing would result in reduced thermal performance compared to the previously approved double‑glazed units, this harm is limited in scale and must be considered in the context of the existing single‑glazed windows, which are in a poor state of repair. The proposal would therefore still deliver an improvement over the baseline condition, and the reduced energy efficiency is considered acceptable given the heritage benefits identified.

The proposed variation of condition is therefore considered acceptable on heritage and visual amenity grounds and would have no impact upon any other planning considerations.

PLANNING BALANCE AND CONCLUSION
In determining this application under Section 73 of the Town and Country Planning Act 1990, the Local Planning Authority has considered whether the proposed amendments fall within the scope of Section 73. The proposed amendments have been assessed against the relevant policies of the Wiltshire Core Strategy, any applicable Neighbourhood Plan, and the National Planning Policy Framework. The assessment has also considered whether the development, as amended, materially alters the nature or impacts of the approved scheme.

In weighing the planning balance, the following factors have been considered:

· Benefits: Improved heritage impact.
· Harms: Reduced energy efficiency.

The proposed variation of condition is considered acceptable. In accordance with Core Policy 58 of the Wiltshire Core Strategy and the heritage policies of the NPPF, great weight has been given to the conservation of the historic environment, and the proposed variation represents a more authentic and sympathetic approach than the previously approved joinery details, resulting in a modest heritage benefit. The benefits of the proposal are judged to outweigh the modest harms associated with the reduced energy efficiency of the windows as opposed to the original permission. The proposal remains in accordance with the development plan and relevant national guidance, and there are no material considerations that indicate otherwise.

This permission shall be read in conjunction with planning permission PL/2024/05543, with all conditions remaining unchanged except where expressly varied by this decision.

RECOMMENDATION: That Planning Permission be GRANTED subject to conditions.
