 APPLICATION FOR A CERTIFICATE OF LAWFULNESS FOR EXISTING USE OR DEVELOPMENT
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	APPLICATION REFERENCE:
	PL/2026/00056

	APPLICATION TYPE:
	Lawful development: Existing use

	SITE ADDRESS:
	SHREWTON HOUSE, ELSTON LANE, SHREWTON, SALISBURY, SP3 4HJ

	DEVELOPMENT DESCRIPTION:
	Site being used for the storage of materials (B8) and machinery. Associated erection of steel fencing, gates, cabin, container and CCTV cameras

	RECOMMENDATION:
	Approve



SITE DESCRIPTION AND PROPOSAL
This application is for a Certificate of Lawfulness for an Existing Use or Development (CLUED) under Section 191 of the Town and Country Planning Act 1990 (as amended). 

The applicant initially sought to establish the lawfulness of the site being used for: Site continuously for storage, initially for timber and machinery, builders materials, and plant functioning as a builders storage yard with the associated erection of steel fencing, gates, cabin, container and CCTV cameras.

Following further discussions between the LPA and the Agent, the description has been amended to: Lawful Development Certificate: Site being used for the storage of materials (B8) and machinery. Associated erection of steel fencing, gates, cabin, container and CCTV cameras

RELEVANT LEGISLATION AND CONSIDERATIONS 

The statutory framework governing Certificates of Lawfulness for Existing Use or Development (CLUED) is primarily set out in Section 191(2) of the Town and Country Planning Act 1990 (as amended). This section establishes that "lawful development" refers to development against which no enforcement action may be taken and where no enforcement notice is in force, or development for which planning permission is not required.

Section 191(4) of the Town and Country Planning Act 1990 (as amended) further stipulates that a Local Planning Authority (LPA) shall issue a Certificate of Lawfulness upon request, provided that, on the balance of probabilities, the LPA is satisfied that the existing development or use described in the application is lawful. The time limits for taking enforcement action are set out in s171B of the Act.

The Planning Practice Guidance (PPG) on Lawful development certificates clarifies that the burden of proof lies with the applicant. It is the applicant's responsibility to provide sufficiently clear, precise, and unambiguous evidence to demonstrate the lawfulness of the existing development or use. 

In considering whether the use or development has become immune from enforcement action, the test for granting a Certificate of Lawfulness is whether, on the balance of probabilities:
a) the works were substantially completed, or,
b) the use has been continuous for the required time period without interruption. 

The applicant must prove that the use or development has occurred for the necessary period. A continuous use must be demonstrated without significant interruption.

It is important to note that when determining a CLUED application, the LPA must focus solely on whether, based on the facts and applicable planning law, the specific use or development is lawful. Planning merits or considerations relating to the quality or suitability of the development are not relevant. 

REPRESENTATIONS

There is no legal obligation to consult third parties for this type of application, including Town/Parish Councils or neighbouring properties. However, the PPG recognises that it may be reasonable for a local planning authority to seek evidence from these sources, if there is good reason to believe they may possess relevant information about the content of a specific application. 

Shrewton Parish Council – No objection

WC Public Protection – No objection

WC Highways – No objection

RELEVANT SITE HISTORY 
The site has the following relevant planning history: 
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	Proposal / Summary

	PL/2022/00675 - Lawful development: Existing use Decision - Withdrawn by Applicant Date: 13/9/2023 – Certificate of Lawfulness for the Existing use of Site for storage of timber, builders materials,  plant and machinery functioning as a builders yard. Erection of steel fencing, gates and CCTV cameras



This application was withdrawn on the advice of the case officer as the information submitted was not sufficient to grant the lawful development certificate. It was advised that a further Certificate be submitted for the storage of machinery and materials. 

ASSESSMENT ON THE USE

The applicant must be able to demonstrate that the use in the development description has been continuous for 10 years of more without interruption. 

Evidence Submitted by the Applicant
The applicant has submitted the following evidence to support the application:

BA1 – Builders yard map
BA2 – Chapman Tenancy Agreement (unsigned) between Shrewton House Estate Ltd and T B Chapman & Sons Ltd - 1st March 2015 – 29th February 2020 for use of site as a builders yard
BA3  -Downton Diggers Tenancy Agreement (signed) - 5th February 2016 for 6 years ( 4th February 2022)
BA4 – Downton Diggers Tenancy Agreement (signed) – 29th September 2020 – 4th February 2022
BA5 – Sandra Sutton Tenancy Agreement (signed) – 31st Jan 2022 – 4th February 2023
Statement of Declaration from Bruno D’Avanzo who was previously a director of Shrewton House Limited and partner of the d’Avanzo Partnership and joint owner of Shrewton House which confirms:
· He is the joint owner of The Yard
· The site has been used as a builders yard since 2006
· Lease dated 1st August 2006 allowed the tenant to use the site and buildings and structures for commercial purposes which included storing and sawing of wood, distribution and storing machinery for his tree surgeon business
· A subsequent lease dated 2nd Jan 2011 renewed the above tenancy
· Since March 2015 Mr Chapman have used the site as a builders yard (BA2)
· Lease dated 5th Feb 2016 allowed the tenant (Downtown Diggers) to use the site for the purposes of storage of construction plant and machinery and other related items in connection with the tenants grounds works business (BA3)
· A subsequent lease dated 5th October continued this tenancy but the landlord changed to the d’Avanzo Partnership
· A current lease dated 2022 permits the tenant to use the site for the storage of plant and machinery (BA5)
· All of the leases show there has been no interruption of the use of the site for storage for more then 10 years. 

Confirmation was also given that the steel fence and access track were in situ in 2007

Additional information was received on 26th February 2026 with the following information:
· The Chapman Tenancy Agreement is unsigned as the company went into voluntary liquidation in May 2015 shortly after occupying the site on 1st March 2015 however they continued to store their materials on site until January 2016. A bank receipt showing the first month lease payment has been provided. 
· No formal statement has been received from Downton Diggers who deal with groundworks, building, construction and demolition works and have been trading for 35 years. 
· Sandra Suttons lease has been allowed to run on since 4th February 2023 on a month by month basis. Her associated business is Blundells Construction and the site has stored materials and equipment for this business. A signed truth statement which contains photographs has also been submitted detailing their activities and continuous use. 
· Confirmation that there have been no industrial processes undertaken on the site


Assessment

Based on the initial submission, the Local Planning Authority were concerned that although the tenancy agreements had been submitted as evidence, they did not demonstrate what the site was actually used for and the exact dates that the businesses occupied the site. Furthermore, when the case officer visited the site in March 2022 there were no signs of commercial activity. A site visit was undertaken under this current submission and although there were some materials on site it was considered that it was not akin to a builders yard and was not being used on a day to day basis. A builders yard is generally treated as a suis generis use as it tends to involve a mix of uses. 

However it is considered that the evidence submitted by the applicant demonstrates, on the balance of probabilities, that the use of the land for the storage of machinery and materials has been continuous for the required 10 year period immediately prior to the date of the application, and therefore complies with the relevant provisions of the Town and Country Planning Act 1990 (as amended). As there are no other factors to suggest that the use is unlawful, the application for a Certificate of Lawfulness for an Existing Use is recommended for approval.

Specifically, the evidence submitted confirms that between March 2015 to the current day, the site has been used for the storage of materials. There are no apparent gaps in the evidence or contradictions that would cast doubt on the lawfulness of the development. Therefore, the local planning authority has no evidence itself, nor any from others, to contradict or otherwise make the applicant’s version of events less than probable.

The Councils Public Protection Officers have confirmed that they have received no complaints and have not carried out any statutory nuisance investigations regarding noise, dust, light, contamination from the site. 

ASSESSMENT ON THE OPERATIONAL DEVELOPMENT

The applicant must demonstrate that the fence/gate, cabin, containers and CCTV were substantially complete before 25th April 2026 and have been in place for more than 4 years. 

The submitted tenancy agreements under the “property” section, detail the fence, gate, cabin, containers and CCTV. 

Google Maps also shows that this fence was in situ in 2009.

Therefore, on the balance of probabilities the fence, gate, cabin, container and CCTV were substantially completed at least 4 years prior to the application date and does not contravene any planning conditions or restrictions. The development is therefore lawful under the provisions of the Town and Country Planning Act 1990 (as amended). The application for a Certificate of Lawfulness for an Existing Development is recommended for approval.

CONCLUSION 
On the balance of probability, sufficient evidence has been provided to demonstrate that the use identified on the site plan has been used continuously for a period in excess of 10 years. As there is no clear or unambiguous evidence to the contrary submitted to or readily available to the Council, and as no formal enforcement action has been taken by the Council, it is recommended that on the balance of probability, a certificate of lawfulness be issued for the use of the building for the storage of building equipment and materials.

The evidence submitted by the applicant demonstrates, on the balance of probabilities, that the development (fence, gate, container, cabin, CCTV) were substantially completed at least 4 years prior to the application date, and do not contravene any planning conditions or restrictions. The development is therefore lawful under the provisions of the Town and Country Planning Act 1990 (as amended). The application for a Certificate of Lawfulness for an Existing Development is recommended for approval.

Specifically, the evidence submitted confirms that the fence, gate, cabin, container and CCTV have been in place since 2015. There are no apparent gaps in the evidence or contradictions that would cast doubt on the lawfulness of the development.

RECOMMENDATION
It is recommended that a Certificate of Lawfulness for Existing Use be granted for the following use: Site being used for the storage of materials (B8) and machinery. Associated erection of steel fencing, gates, cabin, container and CCTV cameras

Reason for approval: The evidence submitted satisfies the criteria set out in the Town and Country Planning Act 1990 (as amended), and the use meets the relevant time limits and planning law requirements.
