APPLICATION FOR A NON-MATERIAL AMENDMENT 
CASE OFFICER REPORT
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	APPLICATION REFERENCE:
	PL/2025/10001

	APPLICATION TYPE:
	NON-MATERIAL AMENDMENT

	SITE ADDRESS:
	Land At Foundry Lane, Chippenham, Wiltshire

	DEVELOPMENT DESCRIPTION:
	Non-Material Amendment to planning application 19/12100/REM to change the wording of condition 17

	RECOMMENDATION:
	That the non-material amendment be REFUSED




PROPOSAL

The proposal is for a Non-Material Amendment to planning application 19/12100/REM to change the wording of condition 17.

PLANNING HISTORY

19/12100/REM - Reserved matters application for appearance, landscaping, layout and scale of 329 dwellings and related access roads, footpaths, drainage, associated car/bicycle parking provision, groundworks, open space and infrastructure following outline approval 16/03515/OUT – approved conditionally.

RELEVANT LEGISLATION AND GUIDANCE 

Town and Country Planning Act 1990 (as amended):
· Section 96A: This section provides the legal basis for non-material amendments to an existing planning permission. It allows Local Planning Authorities (LPAs) to make changes to a planning permission without the need for a new application, provided that the changes are considered to be "non-material."
· The Act does not define "non-material," and it is at the discretion of the LPA to determine whether a proposed amendment qualifies as such, considering the specific context of the development and its impacts.

CONSULTATION
As an application for a non-material amendment is not a full planning application, the provisions under the Town and Country Planning (Development Management Procedure) (England) Order 2015 relating to statutory consultation and publicity do not apply. Consequently, local planning authorities have discretion regarding whether and how to inform interested parties or seek their views. 

Given that the changes proposed should by definition be non-material, consultation or publicity is not typically required. Additionally, as proposed amendments are generally minor in nature, there should be no significant effects that would necessitate consideration under the Environmental Impact Assessment Regulations 2011. In this instance, it is considered that the proposed changes would normally necessitate consultation with the Councils Highways and Ecology along with third parties who have consistently raised concerns at the proposed development taking place at this site. This is not a consultation that can take place through a discretionary method and a formal consultation on the proposed changes is recognised as necessary.

ASSESSMENT
Non-material amendments are changes that do not significantly alter the scheme's overall impact. They can involve minor adjustments to the design or other aspects of the development but should not fundamentally change its character, scale, or overall effect on the surrounding area.

It is considered that the request cannot be treated as a Non‑Material Amendment as the proposed change alters the timing of a condition critical to highways safety, the operation of the permission, and the delivery of essential infrastructure. These impacts are material, meaning the NMA route is not available. The change should be made through a Section 73 application to vary the wording of Condition 17. This will allow proper consideration of the consequences, including consultation with Highways and Ecology, and ensure the condition remains compliant with the tests of necessity and enforceability.

Following a review of the submission, the applicant was verbally notified that the proposed change was not an NMA and that a S73 application was the most appropriated process. Subsequent to this the applicant has submitted further supporting detail.

The applicant contends that the proposed change to the wording of Condition 17 is non‑material on the basis that it does not alter the nature, purpose, or requirements of the condition, but only adjusts its timing. They argue that the amendment has no impact on the approved development, layout, or third parties, as the road‑marking scheme would still be delivered before the relevant part of the site becomes occupied. The delay is said to be necessitated by ecological constraints arising from a badger sett, with the revised trigger simply reflecting the earliest lawful point at which works can occur. The applicant maintains that highway safety remains fully protected and that varying trigger points is commonly accepted practice for NMAs where no physical changes arise and external parties are unaffected. They therefore request that the LPA reconsider the acceptability of the amendment.

The Local Planning Authority has carefully considered the applicant’s justification for treating the proposed amendment to Condition 17 as a Non‑Material Amendment. While the applicant contends that the change is limited to the timing of the trigger and does not alter the purpose or function of the condition, the alteration sought would, in practice, defer the implementation of key highway safety measures which were required to be delivered prior to first occupation. Such measures, including the road markings and associated give‑way arrangements at the “village square,” form an integral part of the approved scheme and its safe operation. As set out in the assessment for non‑material amendments, changes that affect the timing or effect of a condition—particularly one securing essential infrastructure—are capable of materially altering the operation of the permission and would ordinarily necessitate consultation with the Highways Authority, which cannot be undertaken via the Section 96A process. The presence of a badger sett and associated ecological constraints, while acknowledged, does not alter the planning judgement regarding whether the amendment is material. For these reasons, the proposed modification to the trigger point of Condition 17 is considered to be material in nature and therefore cannot be treated as a Non‑Material Amendment. The appropriate mechanism for seeking such a change is a Section 73 application to vary the condition

CONCLUSION

In conclusion, based on the assessment, it is recommended that the non-material amendment application be refused. 

SUMMARY OF REASONS FOR RECOMMENDATION:
The proposed changes are considered material for the following reasons:

Reason:
The proposed amendment to Condition 17 is considered material and therefore cannot be treated as a Non‑Material Amendment under Section 96A of the Town and Country Planning Act 1990 (as amended). The change sought would defer the implementation of essential highway safety measures—namely the approved road markings, soft kerb line, and give‑way arrangement at the “village square”—which were required to be delivered prior to the first occupation of the development. Altering the trigger to allow occupation prior to delivery of this infrastructure would materially affect the operation of the approved scheme and the timing of critical mitigation. The nature and implications of the change are such that formal consultation with the Highways Authority and Ecology would be necessary, which cannot be undertaken under the non‑material amendment procedure. Consequently, the amendment falls outside the scope of Section 96A and must instead be pursued through a Section 73 application to vary the condition.
