 APPLICATION FOR A CERTIFICATE OF LAWFULNESS FOR EXISTING USE OR DEVELOPMENT
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	APPLICATION REFERENCE:
	PL/2025/09599

	APPLICATION TYPE:
	Lawful development: Existing use

	SITE ADDRESS:
	Norton House, 33 Hilperton Road, Trowbridge, BA14 7JB

	DEVELOPMENT DESCRIPTION:
	Lawful development (existing use) for the commencement of works in relation to planning application W/99/01906/FUL

	RECOMMENDATION:
	Approve



SITE DESCRIPTION AND PROPOSAL
This application is for a Certificate of Lawfulness for an Existing Use or Development (CLUED) under Section 191 of the Town and Country Planning Act 1990 (as amended). The applicant seeks to establish the lawfulness of the commencement of works in relation to Planning application W/99/01906/FUL the erection of a retirement bungalow which was granted consent on the 17th of February 2000.  

The application is seeking confirmation from the Local Authority that the works commenced on site before the expiration of five years from the date of the permission (17.02.2000) and therefore comply with the provisions of Section 91 of the Town and Country Planning Act 1990 as amended by the Planning and Compulsory Purchase Act 2004.

RELEVANT LEGISLATION AND CONSIDERATIONS 
The statutory framework governing Certificates of Lawfulness for Existing Use or Development (CLUED) is primarily set out in Section 191(2) of the Town and Country Planning Act 1990 (as amended). This section establishes that "lawful development" refers to development against which no enforcement action may be taken and where no enforcement notice is in force, or development for which planning permission is not required.

Section 191(4) of the Town and Country Planning Act 1990 (as amended) further stipulates that a Local Planning Authority (LPA) shall issue a Certificate of Lawfulness upon request, provided that, on the balance of probabilities, the LPA is satisfied that the existing development or use described in the application is lawful. The time limits for taking enforcement action are set out in s171B of the Act.

The Planning Practice Guidance (PPG) on Lawful development certificates clarifies that the burden of proof lies with the applicant. It is the applicant's responsibility to provide sufficiently clear, precise, and unambiguous evidence to demonstrate the lawfulness of the existing development or use. 

In considering whether the use or development has become immune from enforcement action, the test for granting a Certificate of Lawfulness is whether, on the balance of probabilities:
a) the works were substantially completed, or,
b) the use has been continuous for the required time period without interruption. 

The applicant must prove that the use or development has occurred for the necessary period. A continuous use must be demonstrated without significant interruption.

It is important to note that when determining a CLUED application, the LPA must focus solely on whether, based on the facts and applicable planning law, the specific use or development is lawful. Planning merits or considerations relating to the quality or suitability of the development are not relevant. 

REPRESENTATIONS
There is no legal obligation to consult third parties for this type of application, including Town/Parish Councils or neighbouring properties. However, the PPG recognises that it may be reasonable for a local planning authority to seek evidence from these sources, if there is good reason to believe they may possess relevant information about the content of a specific application. 

Trowbridge Town Council – No objection

One letter of representation was received on behalf of Trowbridge Civic Society –
“Quarterway Lane is a cycle route. There is no indication on the documents that this has been factored into the layout. If planning approval is to be given, with silent electric vehicles becoming more common, it is important to ensure that adequate intervisibility between a cycle rider and a vehicle driver is provided. It may be that some of the vegetation along the frontage needs management”

However, this application relates to establishing whether a previous approved development (that was appraised on the relevant material considerations pursuant to W/99/01906/FUL in 2000) is still valid, not any new application. Therefore, additional material considerations will not be appraised as part of this Certificate of Lawfulness application, planning merits are not considered during this process, only the lawfulness of the existing development.

RELEVANT SITE HISTORY 
The site has the following relevant planning history: 
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	Proposal / Summary

	W/86/01582/LBC - Listed building consent Decision - Refused Date: 10/2/1987 – Demolition and resiting then rebuilding of part of the garden wall

	W/80/00710/HIS - Historic apps 1974 to 1983 Decision - Refused Date: 22/7/1980 – Outline detached bungalow

	W/82/00941/HIS - Historic apps 1974 to 1983 Decision - Approve with Conditions Date: 7/12/1982 – To dismantle part of garden wall and rebuild with new vehicular access

	W/82/00942/LBC - Listed building consent Decision - Approve with Conditions Date: 7/12/1982 – To dismantle part of garden wall and rebuild with new vehicular access

	W/78/00940/HIS - Historic apps 1974 to 1983 Decision - Approve with Conditions Date: 27/10/1978 – Conversion of coach house to dwelling

	W/91/00452/FUL - Full planning permission Decision - Approve with Conditions Date: 21/5/1991 – New vehicular access

	W/91/00453/LBC - Listed building consent Decision - Approve with Conditions Date: 21/5/1991 – Demolition of part of garden wall to form new vehicular access

	W/89/02020/LBC - Listed building consent Decision - Refused Date: 16/1/1990 – Take down length of boundary wall and rebuild on new line

	W/98/00278/FUL - Full planning permission Decision - Refused Date: 15/4/1998 – Erection of bungalow and alterations to wall

	W/98/00279/CON - Demolition in a conservation area Decision - Refused Date: 15/4/1998 – Rebuilding of stone wall in new position

	W/04/00558/FUL - Full planning permission Decision - Withdrawn Date: 7/4/2004 – Erection of retirement bungalow

	W/85/00773/OUT - Outline Planning Decision - Refused Date: 20/8/1985 – Erection of dwelling

	W/86/01595/OUT - Outline Planning Decision - Refused Date: 10/2/1987 – Erection of house or bungalow

	W/89/02019/OUT - Outline Planning Decision - Refused Date: 16/1/1990 – Construction of one bungalow

	W/99/01906/FUL - Full planning permission Decision - Approve with Conditions Date: 17/2/2000 – Erection of retirement bungalow

	

	




ASSESSMENT

Evidence Submitted by the Applicant
The applicant has submitted the following evidence to support the application:

This assessment is based on all the evidence that the LPA has including aerial photography, (officers site visit 08.01.2026) site history, and submission documents, decision notices and officer reports from previous applications associated with the application site as well as the following submitted evidence from the applicant:
Application Form - Received 08.12.2025
Land Registry Plan - Received 08.12.2025
Location Plan - Received 08.12.2025
Bungalow Plan - Received 08.12.2025
Building Registration Certificate - Received 08.12.2025
Valuation Report - Received 08.12.2025
Statement from applicant - Received 09.12.2025
Discharge of Condition 1 Letter – Received 04.02.2026
Images 1-5 – Received 10.12.2025

Principle of Development
The applicant has submitted documents to demonstrate the commencement of works on site which render the consented application W/99/01906/FUL as being valid and not lapsed. The evidence seeks to support the claim that the development has commenced on site which deems the permission as being implemented. 
The application documents state that the period of time to be considered is from 2004 to the current time. The development was passed by a Building Control officer, and the evidence submitted within this application will be appraised upon that basis. The onus is on the applicant to demonstrate by precise and unambiguous evidence that on the balance of probabilities they are entitled to the certificate for the existing use in question within this relevant time frame.
Statement from applicant dated 29.11.2025
The covering letter whilst not submitted as supporting evidence sets out the basis on which this Certificate of Lawful Development (existing use) should be based upon. The letter states that the building plot to the rear of Norton House is currently being marketed for sale and the estate agent is requesting confirmation that the development that commenced on site legally renders application W/99/01906/FUL as being implemented. 
The owner states that whilst development commenced on site in 2004, works on site was halted following his wife’s illness, and the couple continued to occupy the main property Norton House until the recent death of his wife. The owner now seeks to sell the family home and building plot.
Application Form
The relevant application form sets out that the land passed Building Regulations (reference BR04/01067DOMFP) dated 07/09/04. The application states that ‘concrete pours were signed off by Building Regs in 2004’ and following a halt in the works (due to Mrs Archer’s illness) a Building Control officer confirmed there was no urgency to continue with the build to ensure the permission would not expire, given development had commenced on site.
The form states that the company marketing the site, Quarterly Surveyors, were verbally advised by a Building Control officer in April 2024 that the Building Regulations certificate was still valid. The application form states that the same Building Control officer has recently visited the site and the officer advised the applicant to submit this Lawful Development Certificate.
Valuation Report
The Valuation Report has been provided by Quarterly Surveyors who are acting on behalf of the applicant in the marketing of the building plot and the adjacent Coach House (the Coach House is not included within this application submission).
The Report sets out that the site was inspected on the 7th of March 2024 and describes the application site and weather conditions on the day of inspection. The Report sets out the history of the site and confirms the foundations for the plot were dug shortly after permission was granted, which triggered consent, with Building Regulation approval obtained on the 11th of October 2004, stating the reference number. 
The Report confirms that they have been informed verbally by a Building Control officer that the permission is still valid, stating that the property need only be constructed in accordance with the regulations that applied in 2004. The Report then continues to estimate the market value of the building plot as it currently stands and the market value of the property once the bungalow has been constructed.
Building Registration Certificate
The Certificate (reference No BR04/01067/DOMFP, dated 07/09/2004) provided sets out the ‘Notice of Passing of Building Plans’ for the Bungalow and garage approved under application W/99/01906/FUL. The Certificate confirms that ‘foundation excavations and concrete pours have been carried out to this department’s satisfaction’
Discharge of Condition 1 of W/99/01906/FUL – dated 30.07.2004
The letter provided sets out that materials were provided to the case officer that satisfied the discharge of condition 1 that was attached to approved decision W/99/01906/FUL. The letter submitted evidences that within the five-year period after the issue of the decision notice for W/99/01906/FUL that the council confirmed the materials to be used and this dismisses condition 1 effectively.
In the event that the agreed materials are not to be used in the ongoing development, or are no longer available, then the owner/ occupier is at liberty to submit a Non-Material Amendment application to regularise the materials. 
Note
Officers are cognisant that the original planning consent for the erection of the bungalow W/99/01906/FUL attached two conditions, one of which (condition 1 as illustrated above) has been deemed to be satisfied. Condition 2 sets out ‘to ensure a satisfactory landscaped setting for the development, the site shall be landscaped in accordance with a landscaping scheme which shall be subject to the prior approval of the Local Planning Authority’. 
This landscaping plan remains outstanding. However, this landscaping condition the LPA do not consider to be a condition precedent that goes to the heart of the permission, and the LPA does not need to have landscaping as a pre-commencement condition.
Case law sets out that for a condition to be classed as a condition precedent, the condition has to both to be expressly prohibitive of commencement of development and go to the "heart of the permission". If this is not the case, a breach of the condition would arise rather than the development being considered unlawful due to not being commenced validly in accordance with a planning permission subject to a condition precedent. 
Officers are cognisant that the submitted block plan illustrates areas of hardstanding alongside boundary treatments that are already in situ, and this level of detail is sufficient in terms of works continuing for the extant permission.
Summary
Section 56 of the Town and Country Planning Act 1990 requires confirmation that a material operation, such as digging foundations, has been carried out to validate the claim that the permission has begun, and therefore the three-year (or in this case five year) date has not expired. 
The documentary evidence that has been submitted supports the applicant's claim that the building plot to the rear of 33 Hilperton Road, Trowbridge has commenced works and therefore the extant planning permission W/99/01906/FUL is still valid. 
The Building Regulations BR04/01067/DOMFP, dated 07/09/2004 holds the highest weight in the balance of the planning judgment, alongside supporting evidence that the two conditions attached to W/09/01906/FUL have been satisfied, and there is no reason for officers to query the evidence submitted. 
Option for Approval of Development

The evidence submitted by the applicant demonstrates, on the balance of probabilities, that the development (including any associated building works) was substantially completed at least 10 years prior to the application date, and does not contravene any planning conditions or restrictions. The development is therefore lawful under the provisions of the Town and Country Planning Act 1990 (as amended). The application for a Certificate of Lawfulness for an Existing Development is recommended for approval.

Specifically, the evidence submitted confirms that concrete pours for the foundations have been in situ for a period in excess of 10 years and there are no apparent gaps in the evidence or contradictions that would cast doubt on the lawfulness of the development.

CONCLUSION 
On the balance of probability, sufficient evidence has been provided to demonstrate that commencement of works in relation to planning application W/99/01906/FUL is valid and the building plot identified on the site plan has be substantially complete at the point of submitting the application for a period in excess of 10 years. 

As there is no clear or unambiguous evidence to the contrary submitted to or readily available to the Council, and as no formal enforcement action has been taken by the Council, it is recommended that on the balance of probability, a certificate of lawfulness be issued for the commencement of works in relation to planning application W/99/01906/FUL

RECOMMENDATION
It is recommended that a Certificate of Lawfulness for Existing Use be granted for the following use/development:

The commencement of works in relation to planning application W/99/01906/FUL

Reason for approval: The evidence submitted satisfies the criteria set out in the Town and Country Planning Act 1990 (as amended), and the development meets the relevant time limits and planning law requirements.

